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FBACnCE. 

In rb HABRISON, Ex parte THE OFFICIAL RECEIVER, divisional 

COURT. 

Bankruptcy Act, 1883, iection 44. Bbfom 

Vauohak 
JUputed otcnerthip — Order or duposition — ** Trade or business*' — Lodging-house Williams, J. 

keeper not providing board. __ ^^^ , 

^ ^ ^ Wbioht, J. 

A porson who takes lodgers, but does nut provide them with board, l^^^* 
carries on a "trade or business" within the meaning of section 44 of the ^^ ^^T' -^. 
Bauktuptcy Act, 1883. ^"^^ ^'*- 

Certain furniture belonging to the bankrupt's wife was placed by her in 
a house carried on by her as a seaside lodging-house. 

The bankrupt had no proprietorship in the house, and acted only as his 
wife's manager ; but the tenancy of the house was placed in his name by 
the desire of the solicitors for the landlord. 

The bankrupt filed his own petition, in which he described himself as a 
lodging-house keeper. 

On application by the official receiver as trustee in the bankruptcy for 
an order declaring that the furniture in question was in the reputed 
ownership of the bankrupt, the County Court judge declined to allow the 
petition to be contradicted, or to receive evidence that the furniture and 
lodging-house business belonged to the wife ; but he dismissed the appli- 
cation on the ground that the bankrupt did not carry on a trade within 
the meaning of the reputed ownership section. 

Held .'—That the words of section 44 of the Bankruptcy Act, 1883, will 
include the case of a lodging-house keeper who does not supply his lodgers 
with board ; and that the County Court judge was wrong in his decision 
on the ground upon which it was given. 
M.B. — VOL. X. B 
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•.:•./;•*• ' 

1802. But t^A^*lB^ '^'ikirt having now heard evidence which ought to have 

'^-T-' been^^d^^ed'by the County Court judge, could only come to the con- 

In rb dtwida that the furniture in question was not in the reputed ownership 

Harbison, • VT7» t i_ ^ 
ExPARTB \ of the bankrupt 

Thb OFFipfik ;• 

REcwVB»:\Vfi 
\^ \*:'. • * XHIS was an Appeal on behalf of the official receiver as trustee 
y^' in the bankruptcy from an order of the judge of the County Court 

at Poole, by which he refused to declare that certain furniture was 
the property of the bankrupt and divisible amongst his creditors, 
a9 being in the reputed ownership of the bankrupt, at the com- 
meicement of the bankruptcy. . . v, . .... 

Section 44 of the Bankruptcy Act, 1888, provides thai the 
property of a bankrupt divisible amongst his creditors shall include 
• • . '' (iii) Xll goods being at the commencement of the 
bankruptcy in the possession, order, or disposition of the bankrupt, 
in his trade or business, by the consent and permission of the true 
owner, under such circumstances that, he is the reputed owner 
thereof; provided that things in actfon other than debts due 
or growing due to the bankrupt in the course of his trade or 
business, shall not be deemed goods within the meaning of this 
section.*' 

On .January 8rd, 1890, the debtor and his wife removed from 
Birchington-on-Sea and went to live at Bournemouth, where a 
house named Thomville was taken by Mrs. Harrison, on a three 
years' tenancy, in the debtor's name, to be used as a seaside 
lodging-house. 

The debtor had no proprietorship in the house itself but acted 
as his wife's manager there ; and the tenancy was placed in his 
name at the request of the solicitors for the landlord. 

Lodgers were taken in to reside, and were provided with coal, 
cruets, and lodging, but not with board, the tradesmen's bills for 
food supplied to any lodger being sent in direct to the lodger, who 
paid for the same himself. 

On the death of an aunt in 1886, Mrs. Harrison had received 
under the will a sum of j£480, and certain furniture of the alleged 
value of £78. This furniture, together with other furniture pur- 
chased by her out of the legacy, was placed in a lodging-house 
\sbicb she was then carrying on at Birchington, and the whole of 
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the funiitafe had been removed to Bournemodth and mixed with 1892. 
other furniture which was in the house, no distinctive marks being i^ sx 
placed upon it to shew to whom it belonged. Ex^IIStr' 

On Februarr 10th, 1892, the debtor^. W. Harrison filed his Thb Official 

Eecbitbb. 
own petition in bankruptcy describing himself as a lodging- 
house keeper ; but he afterwards asserted that this was done in 
error- 
Application was subsequently made by the official receiver as 
trustee in the bankruptcy for a declaration that the furniture in 
question belonged to him for the benefit of the creditors, as being 
in the reputed ownership of the bankrupt. 

At the hearing, the County Court judge declined to allow the 
description by the bankrupt of himself in his own petition to be 
contradicted or to receive evidence that the furniture and lodging- 
house business belonged to the wife; but he refused the application 
of the official receiver on the ground that the bankrupt did not 
carry on a trade so as to bring him within the meaning of the 
reputed ownership section. 

From this decision the official receiver appealed;; and intimation 
having been given by the Court that the County Court judge had 
rejected evidence which ought to have been admitted, it was 
arranged that the evidence in question should be now read and 
the whole matter disposed of on the appeal. 

Muir Mackenzie : for the official receiver. 

The bankrupt and his wife lived at a house which the County 
Court judge found on the evidence before him was the husband's, 
and he carried on a lodging-house business. But the learned 
judge held on some old cases that a certain class of lodging-house 
keepers who do not supply board, are not traders within thq 
meaning of the section. In so deciding against the official receiver 
he was wrong for two reasons. The question now is whether a 
person carries on a business, and a lodging-house keeper who does 
not provide his lodgers with board clearly carries on a " business," 
if he does not carry on a trade, within the meaning of section 44. 
Under the Act of 1869, the words were " being a trader.** The 
words now are '' in his trade or business," and that makes all the 
difference. It is true that some old cases under the Acts of 1849 

R 2 
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1892. & 1869 decided that a lodging-house keeper who did not provide 

In KB his lodgers with hoard was not a trader, hut such a person clearly 

E^Pi^TB carries on a business. (Counsel referred to Rolls v. Miller, L. R. 

Thb Official 27 Ch. Div. 71 : 63 L. J. Ch. 682 : 60 L. T. 697 : 32 W. R. 806: 
Kbcbivbb. 

In re Griffin, Ex parte the Board of Trade, see ante. Vol. VIII. 

p. 1.) I do not support the view taken by the County Court judge, 

that the bankrupt's wife was estopped from giving evidence that 

the business and furniture were hers, and in order that the case 

might not be sent back on that point, the evidence has been now 

read. But it is clear that this furniture was in the order and 

disposition of the husband with the consent of the true owner. 

He was the reputed owner. The house was taken in his name 

for a lodging-house. He was the tenant and owner of the 

rooms. What I 3ubmit really was the fact was that the wife 

managed for the husband. (Counsel referred to Ex parte 

Brooks, In re Fowler, L. R. 28 Ch. Div. 261 : 48 L. T. 458 : 

81 W. R. 883.) 

Elliott : for Mrs. Harrison. 

This furniture was the separate property of the wife undoubtedly, 
and was purchased with money which had been left to her. The 
debtor had been a jeweller and had been unfortunate. Mrs. 
Harrison and her daughter first carried on a lodging-house 
business at Birchington and then removed to Bournemouth. The 
solicitor for the landlord of the house at Bournemouth called 
Thornville, preferred to have the husband's name as tenant, Mrs. 
Harrison being a married woman ; and for that reason it was put 
in although the wife had entered into all the negotiations for the 
taking of the house. The evidence was that the husband had no 
money, and had nothing to do with finding money for the payment 
of the rent or of the taxes. Mrs. Harrison gave him the money 
for that purpose. The debtor signed the petition which states 
that he was a lodging-house keeper in error and without con- 
sidering the importance of the matter. The County Court judge 
refused to allow the mistake to be put right, because he said that 
it would be contrary to public policy to allow such a statement 
made in a legal proceeding to be contradicted • • • • 
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Vauohan Williamb, J. : 1892. 

We need not trouble you further, Mr. Elliott. I think that this Tn m 
appeal ought to be dismissed. As I understand the learned Ex pautb 
County Court judge although he found in fact every thing against '^rmI^^'' 
the claim of Mrs. Harrison, yet ultimately he found against the Judgment. 
official receiver because he was of opinion that the carrying on 
of a lodging-house did not make the bankrupt a trader within the 
meaning of the old cases. 

But although I think the result of the learned County Court 
judge's conclusion is right — that is to say, I think he was right in 
finding against the official receiver here ; I think that his reason 
was wrong. I quite agree with Mr. Mackenzie that we are not to 
deal with the section of this Act of 1888, as if the words in the 
section were the same as those that used to appear in the Act of 
1869. In the Act of 1869, 1 think, the words were " being a 
trader." Those words no longer appear in the section. The words 
in the section now are in the possession order or disposition of the 
bankrupt ** in his trade or business.'* It was once suggested that 
those words were in meaning identical with the words which 
appeared in the Act of 1869. But this point was dealt with by 
Mr. Justice Cave in his judgment in the case of In re Jenkinson, 
Ex parte The Nottingham <£ Nottinghamshire Bank, (see ante, Vol. 
II., p. 181 : L. R. 15 Q. B. D. 441). He says there : " It was 
contended for the respondent that the language of these enactments 
is substantially the same and in support of that argument the judg- 
ment of Vice-Chancellor Bacon in The Colonial Bank v. Whinney 
(51 L. T. N. S. 854) was referred to. In that case the Vice- 
Chancellor is made to say that debts due to a man ' as a trader ' and 
debts due to him * in the course of his trade or business 'are identi- 
cally the same expressions. But it is hardly possible that he can 
have been correctly reported; for in both Acts the words of the proviso 
are the same, and the expression, debts due to a man * as a trader ' are 
not to be found in either section. The expression goods * in the 
possession of a bankrupt being a trader ' and goods * in the posses- 
sion of a bankrupt in his trade or business' can hardly be 
regarded as identical. If a wine merchant carrying on business in 
the city, lives, say at Surbiton, the furniture in his house at 
Surbiton may be said to be in his possession being a trader, but it 
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1892. cannot be said, we think, that it is in his possession in his trade or 

IiTm business. So if a silk-mercer in St. Paul's Churchyard were to 

?x^^tb' ^^P ^ 7^^^^ *°^ ^^^ amusement, it could hardly be said that it was 

Thb Official Jq j^jg possession in his trade as a silk-mercer." 
Recbivbr. 

It seems to me that that opinion and decision form a key to 

the meaning of the words we have to construe — *' all goods being at 

the commencement of the bankruptcy in the possession order or 

disposition of the bankrupt in his trade or business." It is plain 

that that does not mean '^ he being a trader ; " but it does mean 

goods which are in his possession order or disposition ''in his 

trade or in his business." It does not seem to me, therefore, that 

the learned County Court judge was right in founding his decision 

upon those cases which decided that a lodging-house keeper who 

did not supply his lodgers with board was not a trader within the 

meaning of the old acts. 

Now that being so and it having been agreed by counsel on either 
side that we should deal with this matter now on the evidence 
before us — on the affidavits and on the notes of the evidence taken 
in the County Court — instead of sending the case back for a new 
trial in consequence of the misrejection — ^I must call it^-of evidence 
which has been alluded to in course of the argument, I think that 
there is really no ground for saying that this furniture was in the 
reputed ownership of the bankrupt or in his order or disposition 
within the meaning of this section. 

I believe that the affidavit of Mrs. Harrison is true in substance 
and in fact It is not disputed that this furniture was in fact her 
furniture. Then she says that '' the house Thomville was taken 
by me for the purpose of a lodging-house and that lodging-house 
has been carried on by me and my daughter. My husband, the 
said William Harrison, has had no proprietorship in it." I believe 
that to be true, and if that is true there is an end of the official 
receiver's case altogether. Then in paragraph 8 she says '' The 
agreement for the tenancy of Thomville is in my husband's name 
because the agents for the landlord preferred not to accept me as 
tenant, and for that reason the name of my husband was put in." 
Again I believe that paragraph to be true and that the reason why 
the agreement for the tenancy was in the husband's name was that 
which is given in this paragraph. 
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Under those circumstances it necessarily follows that the official 1892. 
receiver here has no case. I think, therefore^ the decision of the Jk bb 
County Court judge in its result must be affirmed. Ex^^ra 

Thb Official 
Becbiyeb. 

Wright, J. : - - 

I am of the same opinion. 

Appeal dismissed with costs. 

Solicitors : The Solicitor to the Board of Trade , for the official 
receiver. 
OuiUaume <t Sons, Bournemouth, for Mrs. Harrison. 
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November ItK 



In re cook. Ex parte VERNALL. 

Bankruptcy Ad, 1883^ sedum 37. 

Proof of debt — Husband and vsife — AvJthority to pledge credit — Money horroxced 
by wife — Right of proof againet husband^s estate, 

A husband, who was a sea-captain, handed over his income amounting 
to more than £1,000 a year to his wife for the support of herself and the 
household, of which she was the responsible manager. 

The wife got into difficulties and borrowed from her sister various sums 
amounting in all to £1,321, for which a proof was tendered in the subse- 
quent bankruptcy of the husband on the ground that the wife had 
authority to pledge his credit 

Held : — That although in certain cases it might be that an authority to 
a wife to pledge her husband's credit would be presumed even though 
that which the wife did was to borrow money, viz. where a wife borrowed 
money to pay for absolute necessaries, yet in the present case that had not 
been done : that the allowance made by the husband to the wife was 
ample for all purposes ; and that there being no authority either in law 
or in fact to the wife to incur the debt, the proof in question against the 
husband's estate could not be admitted. 



X HIS was an Appeal from an order of the County Court judge at 
Brentford by which he expunged, on the application of the alleged 
debtor, a proof of debt for Jgl,327^ which had been admitted by the 
official receiver against the estate. 

The alleged debtor T, Cook was a master-mariner, in command 
of one of the Cunard Steam-boats. He was himself often at sea, 
but after his marriage he took a house first at Netting Hill and 
afterwards at Acton in which his wife resided. 

In 1887 the income of Captain Cook was about a £1,100 a 
year, made up of his salary and certain extras obtained from 
the letting of state cabins, practically the whole of which income 
he handed to his wife who was the responsible manager of the 
house. 

The proof in question was tendered by a Mrs. VemaU, who was 
the sister of Mrs. Cook, the allegation being that in 1887 new 
furniture was needed for the house at Acton, and there were also 



Digitized by 



Google 



HIGH CX)URT OF JUSTICE. { 

certain pressing debtSi in consequence of which Mrs. Cook applied 1B92. 
to her sister for a loan. Ik rs 

Two sums of £80 and £73 respectively were accordingly first bx f^arn 
advanced by Mrs. Vernall in 1887, and subsequently further Vbwcall. 
sums were lent bringing the whole amount of advances up to £800. 
In 1888 further advances were alleged to have been made until a 
total of £1,827 was reached, and some security being asked for, a 
document dated August 7th, 1889, and purporting to be signed by 
Captain Cook, was sent to the husband of Mrs. VemaU in the 
following terms : — " I will see that the whole of Mrs. Cook's 
sister's money is repaid to her. Your cheque shall be paid you 
this week. Theodore Cook." 

In September, 1889, a receiving order was made against Captain 
Cook upon which he was adjudicated bankrupt ; but neither the re- 
ceiving order nor the adjudication came to the knowledge of the 
alleged debtor until November, 1891, when he at ouce paid all his 
just debts in full and the bankruptcy was annulled. 

On the application of Captain Cook, the County Court judge 
expunged the proof of debt for £1,827 which had been tendered in 
the bankruptcy by Mrs. VemaU and admitted by the official re- 
ceiver. 

From that decision Mrs. Vernall now appealed. 

Crump, Q.C. (Ormsby with him) : for the appellant. 

In 1887 Captain Cook was for some time in England and was 
living in good style at Acton. He was entertaining other captains 
of the Cunard fleet and consequently there was a good deal of ex- 
penditure. Captain Cook himself took no active part in the bor- 
rowing of the money from Mrs. Vernall, but the application was 
made by Mrs. Cook for him. At any rate it must be presumed so. 
But even if Captain Cook had not authorised the borrowing of the 
money, the letter of August 7th, 1889, was an adoption by him of 
what his wife had done. The explanation now given is that he 
did not intend it to be a guarantee, but that he was in the habit of 
giving his wife blank signed sheets of paper for use, if need arose, 
during his absence. What I submit is that Captain Cook gave his 
wife full and complete authority to do what she liked to keep the 
house going. The County Court judge was of opinion that as the 
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1892. 

Iv SB 

Cook, 

Ex TAKTB 

Ybbxall. 



BANKRUPTCY REPORTS. 

busband handed his income to his wifo he was not liable. ]6at I 
say, that if a man lives beyond his income, he impliedly gives hi& 
wife authority to pledge his credit and get money from other 
sources. If a man chooses to acquiesce in an expenditure in his 
household in excess of the amount which he gives to his wifd, he" 
must be taken to have authorised it. 



Lush : for Captain Cook, was not called upon. 

Vaughan Williams, J. : 
Judgment. j^ ^y judgment the decision of the County Court judge in this 

case was quite right. This supposed debt of the husband, was a 
debt for money borrowed by his wife. I quite assent to the suggest 
tion made by Mr. Crump, that sometimes the authority of the 
husband will be presumed even in a case where that which the wife 
does is to borrow money — that is, where the wife borrows moneys ta 
pay for necessaries. But in my view, the wife did not borrow this 
money to pay for necessaries at all. She borrowed it to pay debts 
which she had contracted ; and debts which it was not necessary 
for her to contract. The husband made an ample allowance to 
supply her with all she could properly want in her Btation of life 
as his wife ; and there is no pretence for saying that there is any 
presumption of law that there was authority to incur this debt. 
Then the only other question is, Was there authority in fact ? 
It need not be an authority in express words. It may be implied 
by conduct. But there is really no evidence of authority either by 
express words or by conduct. Reliance was placed on the docu* 
ment called the guarantee. But there does not seem to have been 
any consideration for the document, and if what the respondent 
says is true, he did not know he was signing it. It is said that 
the guarantee establishes the debt against the husband^s estate 
because it is novation, or a ratification of the wife's act. There is 
no pretence for saying there is any novation here. There is no 
consideration for it. As for the alleged ratification that is disposed 
of because the wife did not pretend to borrow money on account of 
her husband, but on her own account. It is perfectly plain to me 
that Mrs. Yemall knew that what the wife was doing she was doing 
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on her own accoont and not for her hnshand. In my opinion this 1892. 

appeal ought, therefore^ to be dismissed. Ik rb 

Cook, 

.-XT T ^* PABTl 

Wbight, J. : ViMfALL. 

I am of the same opinion. 

Appeal dUmUsed with costs. 

Solicitors : H. Bamfordf for the appellant. 
FUgg dk Son, for Captain Cook. 
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DIVISIONAL In re cook, Ex parte HOLMES. 

COURT. 

y^J^^ Bankruptcy Act, 1883, tectum 37. 

"WiLLiAMR, J. Proof of debt — Hutband and wife — Authority to pUdge credit— Necetsartet supplied 
Wriwit J to wife— Right of proof c^ainst hushand^e estate. 

^^' A husband who is able and willing to supply his wife with necessaries, 

November 7th, ^^^ ^^^ ^^^ forbidden her to pledge his credit, will not be held responsi- 
ble for necessaries bought by her. 

Thus, where a proof was tendered in the bankruptcy of a husband in 
respect of the amount due for certain dresses and other articles of attire 
supplied to the wife to whom an ample allowance was made and a direc- 
tion given by the husband not to incur debt 

Held : — That there was no evidence of any authority, either express or 
implied, to the wife to pledge the husband's credit ; and proof against his 
estate could not be allowed. 



T, 



. HIS was also an Appeal in the same bankrnptcy from an order 
of the County Court judge at Brentford, by which he expunged a 
proof of debt, which had been admitted by the official receiver, for 
£66 5s. for goods supplied by the appellant. 

The facts, so far as Captain Cook was concerned, were the same 
as in the preceding case. 

The appellant Madame Holmes carried on business as a milliner 
and dressmaker; and the proof in question was in respect of 
dresses and other articles of female attire supplied to Mrs. Cook 

White : for the appellant. 

I rely mainly on two points. First, that there is evidence of 
specific authority to pledge the husband's credit with Madame 
Holmes : And, secondly, that there is evidence from which the 
Court ought to imply that there was an implied authority. Cap- 
tain Cook states that he desired his wife not to incur debts ; but ho 
admits that he gave her *' general authority to do what she thought 
necessary." I also rely on previous transactions between the 
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parties and that Captain Cook had adopted and ratified what the 1S92. 

wife had done. There had been previous transactions between Mrs. Ik &b 

Cook and Madame Holmes, and from August, 1887, to October, £^*^^n 

1888, Mrs. Cook had ordered goods to the value of £68 10«. A Houcbs. 
writ was issued against Captain Cook and his wife and judgment 

was signed against him in default of appearance on March 20th, 

1889. On March 21st, 1889, a writ oifi.fa. was issued. Execu- 
tion was levied on his goods, and the money was paid on March 
26th, 1889. After that the present bill was incurred. Captain 
CooA; says that he knew nothing whatever of the writ, execution, or 
of the money being paid. The County Court judge was of opinion 
that the case was brought within the principle of Debenham v. 
Mellon (L. R. 6 Q. B. D. 894 : L. R. 6 App. Cas. 24 : 50 L. J. 
Q. B. 155 : 48 L. J. 678 : 29 W. R. 141). But that case reaUy 
supports my contention. 

Lush : for Captain Cook was not called upon. 

Vaughan Williams, J. : 

Mr. White has said all that could be said, but this case is really Judgmeut. 
not different from the last. Of course there is this difference — 
that the debt is not for money lent, but for goods supplied. That 
raises a presumption against the husband. But that presumption 
may be rebutted, and it is rebutted here by the ample allowance 
given by the husband to the wife and the express direction not to 
incur debt. Then it is said that there was authority in fact. It is 
said that there was an action, judgment and execution, &c., and a 
previous account of £66 odd paid. If the husband had known of 
that action and the proceedings which followed upon it, I agree 
that it would not only be evidence of an authority to the wife to 
pledge his credit with this tradeswoman, but that it would be very 
strong evidence. But on the evidence before us the husband did 
not know of the action, judgment or execution, or anything at all 
about it. Under those circumstances there is next to no evidence 
against the husband that he authorised the wife to pledge his 
credit as suggested. It was attempted to be said that the husband 
was estopped from denying the authority ; but there is nothing in 
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.1592. that point at all. The iippeal must, therefore, he dismissed with 

Jn hb costs. . . 

Cook, 

Ex PABTB 

HoLMKg. Wright, J.: 

I am of the same opinion. 

Appeal dismissed xvith coiis. 

Solicitors : Leg^att^ Rnhenstein d <7o., for the appellant. 
• F%5f rf 5on, for Captain Coot. 
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PRACTICE. 

In ee bell, Ex parte THE OFFICIAL RECEIVER. divisional 

COUET. 
: Bankruptcy Act, IS83, section^. Bbfobb 

fraudulent preference—Pressure by creditor — Dominant view of debtor — Payment Wiluams, J. 
made vnth view to prefer after pressure by creditor, Wright J 

In ordtfr to deterniine whether a payment made hy a bankmpt was or Jf^* 
was not a fraudulent preference, the Court must ascertain in each case November Sth. 
what was the substantial, effectual or dominant motive which operated on 
the bankrupt's mind when he made the payment in question. 

It is not sufficient, therefore, in order to prevent a payment being fk 
fraudulent preference that honest pressure had something to do with 
bringing {ibout such payment, if the Court comes to the conclusion that 
the dominant view of the bankrupt was to prefer the creditor, even though 
but for the importunity of the creditor the bankrupt might not have made 
the payment. 

If it is the £Eict that the desire to prefer the creditor was a substantial 
.. : /motive operating on the mind of the bankrupt who has made the pay- 
ment in such a sense that it can be said to be the dominant motive, such 
payment will be a fraudulent preference, notwithstanding that but for the 
importunity of the creditor, the payment might never have been made. 



T 



HIS was an App^&l ^7 the official receiver as trustee in the 
bankraptcy from an order of the judge of the County Court at 
Bedford by which he refused to declare void a payment of J6100 
made by the bankrupt to his son, as being a fraudulent preference 
within section 48 of the Bankruptcy Act, 1883. 

The bankrupt carried on business as a farmer at Goidhurst in 
Bedfordshire, and in March, 1887, he borrowed from his son the 
sum of j6S0. On July 14th, 1887, he borrowed from his son a 
second sum of J£S0 ; and on December 28th, 1889, a further sum 
of £170. 

On December 80th, 1891, and again on January 4th, 1892, the 
bankrupt's son wrote to his father asking for repayment of the 
Ix^rrowed moneys, and on January 8th, 1892, a sum of J650 was 
repaid. 

On Januaxy 9th, 1892^ the son issued a writ for the balance^ 
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1892. which writ was served on January 11th, 1892 ; and on January 
J^E 12th, 1892, the father paid a farther sum of £50. 
E ^*^u B ^* ^^^^ ^^°^® ^^^ years' rent of the farm was owing to the land- 

Thb Ofpictal lord, and on January 14th, 1892, the debtor executed an assign- 
Receivbu. ^ 

ment for the benefit of his creditors ; but on February 4th, 1892, a 

bankruptcy petition was presented by the landlord upon which a 

receiving order was made and adjudication followed in due course. 

The liabilities of the bankrupt were stated to be £498 188. 2d. : 
with assets nil, the landlord having put in a distress on such stock 
as remained. 

Application was subsequently made by the official receiver as 
trustee in the bankruptcy to the County Court judge to set aside 
the payment of the two sums of J£50 each made by the bankrupt 
to his son as above stated ; but this application was refused. 

From that decision the official receiver now appealed* 

Sir Charles RmseU^ Q.C., Attorney-General, (Muir Mackenzie 
with him) : for the official receiver. 

In the course of his examination, when asked the question why 
he paid his son, the answer of the bankrupt at first was ''Because 
I thought my son would be of as much use to me in my lifetime as 
anybody else : Because I thought perhaps he would be a friend to 
me again." Afterwards he said, ''I did not pay him altogether 
because he was my son, but because he asked for it. I could not 
pay both him and the landlord." The question must be decided 
on principle, and the matter stands in a very different position 
under section 48 of the present Bankruptcy Act, from that which 
it did under the old Acts. It has nothing to do with the good 
faith of the payee. The question is whether the payment was 
made with a view to prefer a particular creditor. I admit that if 
real pressure is put on a bankrupt and he makes a payment to 
relieve himself from that pressure, it is a protected payment. 
Was this a payment made with a view to give this creditor 
preference over the other creditors? What does "view** 
mean ? It does not mean " motive.*' His motive may have been 
to help a creditor who was related to him, and from whom ho 
expected help. In Ex parte Hall, In re Cooper (L. R. 19 Ch. 
Div. 580 : 61 L. J* Ch. 566 : 46 L. T. 694), where a trader told 
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one of his creditors that he was ahout to stop payment, and the I802. 

creditor then pressed for security for his deht and threatened to i7 bb 

commence proceedings against the debtor at once if it was not ^if iJibtb 

given, Sir George Jessel, M.R. said that " Inasmuch as the threat Thb Official 

- , Bbcbjybb, 

to bring an action could have no influence on a man who was just 

about to become bankrupt, there was no real pressure exerted by 

the creditor," In the present case the debtor was pressed by the 

landlord just as much as he was by the son. 

Herbert Reed, Q.C. {Carrington with him) : for the creditor. 

This is in substance an appeal to overrule a decision of the 
County Court judge on a question of fact. He came to the con- 
clusion on the evidence that there was real pressure. 

VaUOHAN WlLLUMB, J. : 

Very reluctantly so far as I am concerned, I have come to the Judgment, 
conclusion in this case that the appeal must be allowed. I cannot 
help feeling a sort of envy of those judges who had to decide 
questions of fraudulent preference in days gone by, and in which 
one of the plainest and the most simple of rules was laid down to 
guide them. That rule was laid down by Baron Pabee in the 
case of Brown v. Kempton (19 L. J. C. P. 169) which enabled 
one, the moment one had arrived at the conclusion that honest 
pressure had something to do with bringing about the payment, 
to hold that the payment in question was not a fraudulent prefer- 
ence. But unfortunately I do not think that one may do that now. 
As I understand the law now, one has the duty in each case of 
entering upon the consideration of a question of psychological 
analysis to find out, amongst the motives operating on a man's 
mind, the dominant motive. One has to do that with the dis- 
advantage of not having any scales wherewith one can weigh the 
constituent parts of a man's mind. But however that may be, it 
seems to me that the law is well established now, and that one has to 
ascertain in each case what was the dominant motive which operated 
on the bankrupt's mind when he made the payment in question. 

Now it appears to me that that is not the question which the 
learned County Court judge put to himself. I cannot help coming 
to the conclusion that what the learned County Court judge had in 

M.B. — ^VOL. X. c 
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1892. his mind was this — that if once he arriyed at a conclusion that 
In &i pressure had something to do with the payment in the sense that 
Ex PAJiTB ^^* '^' *^® importunity of the son, the payment would never have 
T^ Official heen made, that that was suflScient to prevent the payment in 
question being a fraudulent prefei:ence. If the learned County 
Court judge approached the question with that view, it seems to me 
that he was wrong. It is not in my opinion sufficient that the 
importunity should have been one cause of the paynient. Notwith- 
standing that the payment might never have been made but for the 
/ importunity, yet it is a fraudulent preference if it is also the fact 
that the payment never would have been made but for the desire to 
prefer the creditor, — ^but for the father's desire to do the best for the 
son, if it is the fact that the desire to do the best for the son and to 
prefer his son to the other creditors, was a substantial motive 
operating on the mind of the person who pays in such a sense as 
that it can be said to be the dominant motive. It seems to me 
therefore that the learned County Court judge put the wrong 
question to himself. I cannot help thinking that he did throughout 
this case say to himself that which he once undoubtedly did say : — 
'' The question in this case is, whether the pressure was a real one 
or a sham." He arrived at the conclusion that it was real, and he 
seems to have thought that because the pressure was real, that 
was sufficient. Now although I ^ould not think myself of re- 
versing the decision of the learned County Court judge on a 
question of fact where there is evidence on both sides, if the County 
Court judge seemed to me to have put the right question to himself, 
yet in a case where it seems to me that the County Court judge put 
the wrong question to himself, and put the wrong question to him- 
self because he asked himself, '* Was the pressure real or was it a 
sham ? " and he does not appear to have asked himself anything 
else, — in such a case it seems to me that when once we have 
arrived at that conclusion, it becomes our duty to look at the 
eviden^ce and arrive at the best conclusion we can on the other 
question which ought to have been put to himself by the learned 
judge in the case. I therefore put to myself what I consider to be 
the true question in the case, namely, " Was the substantial, 
eflfectuali. or dominant view with which the debtor made this pay- 
ment the. preference of his son to whom he made the payment ? " 
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and I think that in this case even without the assistance of very I802. 
nice means of measuring the view with which a man does an act, i^, 
or of comparing the diflferent views which may at one and the same gjf ^^„ 
time be more or less operating on his mind, one can see without Thh Official 
such assistance, that in this case he paid his son because he was 
his son, and because he wished his son to have a preference over 
the other creditors. Under these circumstances it seems to me 
that this appeal ought to be allowed. 

I cannot help saying, that I think it is an unfortunate thing that 
in these bankruptcy matters the expenses of litigation should be as 
large as it seems to me they are. I cannot help thinking that the 
Board of Trade ought to consider carefully the question in each 
case, of its duty to appeal or to accept the decision of the learned 
County Court judge. The decisions of these County Court judges 
are given with the greatest care and consideration. They are 
decisions of judges who have every day to decide matters of this 
sort. And I cannot help feeling myself that the Board of Trade, 
occupying as it does a sort of quasi-judicial position and having a 
duty in these matters apart from the particular question whether 
the decision of the learned County Court judge is right or wrong 
in the particular case, ought to hesitate long before prosecuting an 
appeal in every small bankruptcy question in which the decision of 
the County Court judge has happened to be against the trustee in 
bankruptcy. I do not for one moment say that they were wrong in 
this particular case, but I desire to make these remarks for the 
purpose of expressing my opinion strongly, that the Board of Trade 
have no occasion to think it their duty in every small case in which 
they may be advised that the decision of the County Court judge is 
wrong to bring an appeal here. 

Wbioht, J. : 

I am entirely of the same opinion on the question of law. In 
order to support a preferential payment on the ground that it has 
been made under pressure, it is not enough to establish the fact of 
the pressure, nor is it enough to establish the fact that the mere 
pressure affected the mind and conduct of the debtor in making the 
payment. A third fact must be added. It must be found that the 
pressure was the substantial ground of the payment being made. 

c 2 
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1892. If 80, then the preference is justified even though the debtor may 

x7^ be glad that he has the justification and may be assisted in yielding 

E^ p^TB ^ *^® pressure by a feeling that it is his own personal wish to make 

Thb Official the payment. I think that the cases of Ex parte Hill, In re Bird, 
Rbceiyeb. 

and Ex parte Griffith, In re Wilcoxon, both reported in the Law 

Reports, 28 Chancery Division, at pages 695 and 69 respectively, 

must be taken to settle the law in that respect. 

I confess in the present case I do not think it is so very clear as 

my learned brother has stated that the learned judge in the Court 

below 80 directed himself, because certainly according to one of 

the affidavits he said that he found the payment was made in 

consequence of bond fide pressure and not with a view to prefer. If 

that was correct he would not have misdirected himself at all. But 

I do not feel so strongly upon that point as to justify me in differing 

to any extent from the opinion of my learned brother. 

Appeal allowed. 

Solicitors : The Solicitor to the Board of Trade, for the 
official receiver. 
Clinton dk Co., for the creditor. 
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In rb MILLEE, Ex parte FORESTEES' FEIENDLY ^^J^^^^t^ 

SOCIETY. (D. C.) Befoiib* 

In re MILLEE, Ex parte THE OFFICIAIi m^iAu^j. 

EECEIVEE. (C. A.) ^„^,^,,j. 

1892. 
Bankruptcy Act, 1883, iection 40. 
Preferential Payments in Bankruptcy Act, 1888, section 2, sub-section (1). 



November 8M. 



COURT OF 
Preferential debt — Friendly Society — Bankruptcy of treasurer — Debt due to society APPEAL. 

— Right of society to preferential payment — Friendly Societies Act, 1875 (38 Bbfobb 
<t* 39 Vict, c, eO), section 15, sub-section (7). Thk Master 

OF THB Rolls, 
It was not tbe intention of section 15, sub-section (7), of the Friendly Lijcdley.L.J. 

Societies Act, 1875, to repeal the existing privileges of Friendly Societies A. L. Smith, 
at the time when the Act was passed. ^^' 

Under that section, therefore, the trustees of a friendly society are ,^^' 
entitled to be paid out of the assets of the bankrupt treasurer of such January 20M. 
society, in preference to any other claims against his estate, the balance 
which at the commencement of the bankruptcy was due from him to the 
society, even though the moneys which he had received were not then in 
specie and could not be specifically traced. 

Per The Divisional Court in Bahkruptct : The preferential right 
to payment given to a friendly society under the section extends to all 
moneys of the society in the hands of the treasurer at the time of his 
bankruptcy, even though the directors of the society may have through 
carelessness allowed such officer to retain in his hands more money than 
was necessary for the immediate use of the society. 



T 



HIS was an Appeal by tho trustees of the Court Eobin Hood 
Branch of the Ancient Order of Foresters' Friendly Society at East 
Farleigh, Kent, from an order of the County Court judge at 
Maidstone, by which he declared that the Society was not entitled 
to payment of a sum of £100 &8. Id. claimed by it oat of tho 
estate of the bankrupt as a preferential payment. 

The bankrupt J. MUler carried on business as a publican, and 
in 1889 he was appointed treasurer of the appellant Friendly 
Society, and continued in that office until his bankruptcy in 1892. 

The Society has some 870 members and the accounts of the 
treasurer were audited half-yearly. 

At the audit on January 11th, 1892, the treasurer had in hit 
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1892. hands a sum of £121 6«. Id., but between that time and the date 

In bb of the debtor's absconding on January 22nd, 1892, he made 

"Er^TiMrE payn^^iits to the amount of £82, and received subscriptions, &c., 

f'^^^* to the amount of £9, leaving the sum of £100 ftr. Id. due to the 

SociiTT. Society. 

After the debtor went away the secretary of the Society went to 
the house but was informed by the debtor's wife that there was 
no money; and the whole estate subsequently realised by the 
official receiver as trustee in the bankruptcy from the book-debts, 
sale of certain stock and other e£fects, together with a sum of £18 
at the bank, amounted to only about £280. 

On application being made by the Friendly Society for payment 
of the sum due to them as a preferential debt, the official receiver 
applied to the County Court for directions, it being alleged by him 
that the Society were not entitled to payment by reason of the 
£act : (1) that, contrary to Bule 12 of the rules of the Society, 
the bankrupt had been allowed to retain in his hands a larger 
sum of money than was necessary for immediate use, in consequence 
of which the loss to the Society had arisen : (2) that the Society 
had e£fected a guarantee policy with the Ocean Insurance Company 
as security for the debtor : and (3) that there was no proof that 
the bankrupt had in his possession by virtue of his office the sum 
of £100 68. Id. claimed. 

The County Court judge declined to direct payment to the 
Society mainly on the objection last stated. 

From that decision the Society now appealed. 

Herbert Reed, Q.C. (MeUor with him) : for the appellant 
Society. 

The question really turns on section 15, sub-section (7) of the 
Friendly Societies Act, 1876, which provides that "Upon the 
death, or bankruptcy, or insolvency of any officer of a society, 
having in his possession by virtue of his office any money or 
property belonging to the society, or if any execution, attachment, 
or other process be issued, or action or diligence raised against 
such officer or against his property, his heirs, executors or adminis- 
trators, or trustee in bankruptcy or insolvency, or the sheriff or 
other person executing such process, or the party using such action 
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or diligence respectively shall, upon demand in writing of the 1892. 
trustees of the society, or any two of them, or any person authorised In &b 
by the society, or by the committee of management of the same, ex' p^I^b 
to make such demand, pay such money and deliver over such ^^^™' 
property to the trustees of the society, in preference to any other Socibty. 
debts or claims against the estate of such officer." In the case of 
Ex parte Edmunds, In re Atkim (30 W. R. 432; 46 L. T. 240), 
it was held by Yice-Chancellor Bacon sitting as Chief Judge in 
Bankruptcy that " Debts due to a Friendly Society by its insolvent 
officer, in his capacity as officer, must be paid out of his general 
estate in preference to any other claims against the estate, although 
the trustee has not received and has no chance of receiving, any 
money which could be identified as the money of the society, and 
the estate consists only of stock in trade, furniture and book debts." 
That case is directly in point. By section 40, sub-section (6) of 
the Bankruptcy Act, 1883, the provisions of the Friendly Societies 
Act, 1875, are expressly preserved, and the right is not interfered 
with by the Preferential Payments Act, 1888. (Counsel also 
referred to Ex parte Ross, 6 Ves. 802.) As to the other two 
points raised by the official receiver in the County Court, it is 
unnecessary to deal with the objection as to the guarantee by 
insurance ; and the fact that the treasurer had more money than 
usual in his hands is explained by the fact that it was the 
Christmas half-year during which there is usually more sickness 
and the subscriptions are paid in. 

Muir Mackenzie : for the official receiver. 

I cannot but feel that I am much pressed by the authority which 
has been cited. The question is, whether your Lordships feel 
yourselves bound by it. As to the other point that the treasurer 
had more money in hand than was permitted by the rules there is 
more to be said. The rules provide that security shall be given 
in the amount of £20 ; and that the treasurer shall only " take 
charge of so much of the funds of the Court as may be necessary 
for immediate use." The inference clearly is, that the amount 
allowed to remain in his hands should be very small. By Bule 5 
of the Society's rules, so much of the funds as may not be wanted 
for immediate use are to be invested. 



Digitized by 



Google 



24 BANKRUPTCY REPORTS. 

1892. Vaughan Williams, J. : 

In RB I think that the Society are entitled to payment of this money, 

Ex PARTB and that this appeal must be allowed. Sitting here, we have no 

^TmE^m^ choice but to follow the decision of Vice-Chancellor Bacon. I 

Society. Qffgj. qq opinion one way or the other as to whether the decision 

Judgment, ^^^g nghi or wrong. It is not part of my duty to do so. 

Then there is the remaining point which Mr. Mackenzie suggests 
— that the section of the statute only applies to such moneys as 
were properly in the hands of the oflScer of the society by virtue 
of his office, and if the directors or manager, or whoever it may be, 
of this society have carelessly allowed the officer to hold more 
than was an absolute necessity for him to hold, that section has 
no application. I do not agree with that contention at all. It 
seems to me that the legislation was for the benefit of investors, 
and that we must not take away from them the benefit of this 
legislation because the directors have been careless. 

Wright, J. : 

I agree. 

Appeal allowed with costs. 

January 20tfc. 

On this day an Appeal was brought in the name of the official 
receiver from the above decision to the Court of Appeal, consisting 
of the Master of the Bolls, Lord Justice Lindley, and Lord 
Justice A. L. Smith. 

The Appeal was confined to the third objection taken by the 
official receiver in the County Court. 

Sir Charles Russell, Q. C, Attorney-General {Muir Mackenzie 
with him) : for the official receiver. 

This money was not in the hands of the debtor in specie, nor 
was it in a condition in which it could be followed in any banking 
account, or in a position by which it could be earmarked. It 
would be paid to the debtor as treasurer in shillings and sixpences, 
and it must be admitted that he owed the money. He absconded 
and probably took these assets with him. The question now 
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arises, whether the Friendly Society is entitled to preferential 1892. 
payment before all other creditors of the absconding debtor, or i^ ^b 
whether it is to claim as a creditor pari passu with the other -^^^^ 
creditors. The question is an important one, because here the Tmb Official 
entire available estate of the debtor amounts only to something 
over £200. 

[The Master of the Bolls: Looking at what is now going 
on all round with regard to societies such as these, I must say it 
does seem a fearful moment at which to strike this blow. This 
man had the assets in his hands it is clear, and do you say the 
Friendly Society is not to have a preference unless the man had 
the actual money ?] 

The question depends upon statute, and if I had only to deal 
with the Act of 1876, 1 think the case would be clear. But I have 
to look at previous legislation, and I must admit that the prefer- 
ence has been given. Under section 167 of the Bankruptcy Act, 
1849, and section 28 of the Friendly Societies Act, 1855, the doubt 
would not arise. But the present case turns on section 15, sub-sec- 
tion (7) of the Friendly Societies Act, 1875, and must be decided 
on that section. The words are " any officer of a society having in 
his possession by virtue of his office any money or property belong- 
ing to the society." On the true construction of that section the 
money claimed here was not in the possession of the debtor at the 
time of the bankruptcy. Of course if your Lordships should allow 
the appeal, it will be practically overruling the decision of In re 
Edmunds, Ex parte Atkins (30 W. B. 482 ; 46 L. T. 240), on 
which the Divisional Court acted, and that I ask you to do. 

Herbert Reed, Q.C. (MeUor with him) : for the Friendly Society. 

As to the construction of the words ''in his possession" in an- 
other statute of about the same period I would refer to the case of 
Crowther v. Elgood (L. E. 84 Ch. Div. 691) which dealt with sec- 
tion 4, sub-section (8) of the Debtors Act, 1869, where those words 
occur. In that case Lord Justice Cotton said '' That cannot mean 
any sum which at the time of making the order was in his posses- 
sion or under his control, but any sum which had at one time been 
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1892. in his possession or under his control." (Counsel also referred to 
In &■ the remarks of Lord Hatherley in Middleton v. Chichester, L. R. 
E^'p^w 6 Ch. App. 152.) Since the year 1793, at least, Friendly Societies 
Thb Official have had preferences given to them. The statute 83 Geo. HE. c. 
54, 8. 10, was re-enacted by 10 Geo. IV. c. 56, s. 20, which was re- 
enacted by 4 & 5 Will. IV. a 40, s. 12, and so down to 1876. 

[The Master of the Rolls : It seems to be admitted by the 
Attorney-General that if the case had come under the Friendly 
Societies Act, 1855, there would be a preference, but it is said that 
the Act of 1875 has altered it.] 

The decision in In re Edmunds, Ex parte Atkins (80 W. R. 
432 ; 46 L. T. 240) was under the Act of 1875, and since that decision 
the Bankruptcy Act, 1883, and the Preferential Payments Act, 
1888, have been passed. When a section of an Act of Parliament 
has been construed and subsequent legislation adopts or confirms 
the law, it must be taken to have approved the construction. 
(Counsel referred to The Anna, L. R. 1 P. D. 253.) Every officer 
of a Friendly Society has accepted office on that decision of Chief 
Judge Baoon. An officer has to give security, and all the guaran- 
tee societies have regulated their premiums, after considering that 
decision. There is no privilege at all if the construction of the 
other side is right. 

The Master of the Rolls (Lord Esher) : 
Judgment. In this case the treasurer of a Friendly Society has been made a 

bankrupt. He had at the time of that bankruptcy some money 
under his control or in his possession — I think he had at his 
bankers a sum of money of about J918. He had book debts owing 
to him, and the money in respect of these book debts certainly was 
not in his possession, but there were book debts owing to him 
which were to be collected, and collected in money ; and he had 
some other property, which if it was realised in the bankruptcy for 
the purpose of paying creditors, would produce money. All 
those things together would put money into the hands of the 
trustee as being the money of the debtor at the time of his bank- 
ruptcy, which he, the trustee in bankruptcy, would have to distri- 
bute among the creditors. That being so, the bankrupt, who had 
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been the treasurer of a Friendly Society, had received subscriptions 1892. 
in money in respect of that society, but had not paid them over to In bb 
the trustees of the society as treasurer, the amount being £100, E^^pJJJi 
and the trustees of the Friendly Society say they are entitled to Thb Official 
have so much of the money which is in the hands of the trustee in 
bankruptcy as the money of the bankrupt, as would pay the £100, 
in preference to the other creditors. 

Now whether they are so entitled or not depends upon what is 
the true construction of section 15 of the Friendly Societies Act of 
1875, sub-section (7). The trustees of the Friendly Society say 
that that gives them the preference which I have stated, namely, 
the preference to be paid out of moneys in the hands of the trustee 
in bankruptcy as the money of the bankrupt, in preference to 
the other creditors. Against that it is said, that on the true con- 
struction of sub-section (7) of section 16 of the Friendly Societies 
Act, the trustees of the Friendly Society have no such preference, 
and that they have no such preference because they cannot shew 
that the bankrupt — ^that is the officer of this society — had ** in his 
possession " the money which had been paid, at the time of his 
bankruptcy. They say it was not in his possession according 
to the true construction of sub-section (7). 

Now if sub-section (7) is to be construed that they had no right 
unless the money which is the money of the society is in his pos- 
session at the time of bankruptcy, it must be admitted that the 
whole course of the legislation with regard to the priority given to 
Friendly Societies in the case of the bankruptcy of any one of these 
officers was altered in 1875, after the privilege in favour of 
Friendly Societies had existed by legislation from the year 1798. 
It seems to me that the proposition which one has to consider is 
this. Do the words of that sub-section oblige me to say that there 
has been that startling alteration in the view of the legislature ? 
If the words of that sub-section do not oblige me to say it, I 
should think the proper inclination of the Court must be to con- 
strue the section so as not to alter that long course of legislation. 
Unless it is perfectly clear that the legislature had altered it, it 
ought to be so construed as to say with regard to what the legisla- 
ture have thought for so long was right, they have not suddenly 
come to the conclusion that it was wrong. When you think of the 
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1892. nature of the thing, one would really almost assume that the legis- 
In^ lature, unless inadvertently they have done otherwise, must have 
]^' PARTB ^^o^^aii^ed the privilege. Now just observe what Friendly Societies 
Thb Official are. They consist in the collecting and keeping of the money of 
poor people, paid in small sums into the society to be kept for 
them, as a means of saving their earnings. If their money is to 
be treated in the hands of these officers as money of an officer 
which is to give him credit with tradesmen or others, poor people 
have no real and effective means of controlling such officer, and are 
liable to the greatest risk of being ruined. One cannot help think- 
ing how fearfully that must strike one's mind at the present 
moment, when Friendly Societies and societies of that kind seem 
to be crashing round one every day through the misconduct of 
many of the officers of those societies, that conduct being really 
out of the control of the poor people who have invested money in 
the society. I should be very much disinclined to take away that 
long line of protection unless I were obliged to do so. I say that 
not from any personal disinclination, but because I believe that is 
the right judicial view to take of the Act of Parliament. 

Now let us see if sub-section (7) does clearly take away that pro- 
tection. I shall have to say that there are other parts beside that 
sub-section itself which make it pretty clear to my mind that it 
does not intend to take away the protection. But if that section 
stood alone and it was the first time that it had ever been enacted, 
I should say myself that it gives the protection — not only that it 
does not take it away, but that it gives the protection upon the 
bankruptcy of any officer of the society having '' in his possession 
by virtue of his office any money or property belonging to the 
society." Now " belonging " to the society is not a technical term 
of legal art. "Belonging to the society" seem to me to be 
words as large as they could use. It is any money or property 
which in ordinary language would be said to " belong to '' the society, 
not which is "the property" of the society. It is any property 
belonging to the society. Then it goes on and deals with a bank- 
ruptcy and deals also with the rights of the sheriff. Then it says 
that upon a demand in writing of the trustees of the society or any 
two of them or any person authorised by the society or by the com- 
mittee of management of the same to make such a demand, that 
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then the trustee in bankruptcy shall " pay such money and deliver I802 
over such property to the trustees of the society." The words are jJ^rb 
" to pay such money," but he is " to deliver over " the property. ^^^1^^^^ 
Money and property are clearly distinguished. And I confess, to The Ofpicial 

Rbcehtek 

my mind, the word " property " here does not include " money ; " the 
words are " to pay money" and '* to deliver property." If it had been 
necessary to identify the actual money which was received I cannot 
think that the phraseology would have been to pay the money. There 
might have been words such as " to pay over " the money, but it 
does not say that. It is 'Ho pay " the money. That is the ordinary 
phraseology, not to pay any particular money but to pay money. 
The words are " pay such money and deliver over such property." 
If it was meant it was to be moneys identified as moneys deposited 
with the officer, the term ought to have been to 'Meliver such 
money and such property," but the words are to pay the money and 
to deliver the property to the trustees of the society. Then you 
come to this, '* in preference to any other debts." That is an 
English idiom. Whenever you say that you are to do a thing and 
then bring in the reference " in preference to " or " in the same 
manner as " some other thing, the English idiom is that the thing 
of which you are speaking is of the same kind as the other thing. 
That is ordinary idiomatic English. The word '' other " couples 
the two things and makes them of the same kind. Therefore the 
payment of the money is a payment of money of the same kind as 
the payment of any other debt. The payment of money here is to 
be paid in preference to any other debt, that is in preference to the 
payment of any other debt, so you are to pay this money in 
preference to paying money in respect of any other debt. That 
makes the payment of this money to be a payment of money of the 
same kind as the payment of money of any other debt. As to the 
property that is just in the same way. They are to deliver over 
the property in preference to any other claim by somebody else of 
that property. So sub-section (7) itself, I should say, shews that the 
money which the trustee in bankruptcy is to pay by way of prefer- 
ence to the trustees of a friendly society in given cases is treated 
not as the actual pieces of money, the gold, silver and copper, but 
as money in the ordinary sense. Then if the bankrupt had money 
it cannot be said that it is to be the same money that he has 
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1892. received. When yon are dealing with a bankrupt's estate it seems 

I^B to me that inasmuch as the trustee in bankruptcy has to pay 

^^FAOTB creditors, that everything that the bankrupt has which will be 

Thb Official money in the hands of the trustee is " money." Section 15 sub- 
Bbceiybk. 

section (7) applies not only to that which is money in his actual 

possession at the time, but it is everything which will be in the 

hands of the trustee money at the time because he is to deal with 

the money of the bankrupt which the bankrupt had at the time. 

That therefore includes such things as business debts and things 

which in the ordinary bankruptcy proceedings the trustee will 

reduce into money before he can deal with it. 

But when you come to look not only at this sub-section but at 
the commencement of the section you will see the object is that 
registered societies shall be entitled to the following '* privileges." 
Therefore sub-section (7) is a privilege. But then it is pointed out 
if this strict construction is put upon it that they are to hand to 
the trustees of the benefit society the actual specific money which 
the officer holds as trustee for the benefit society, that without this 
section, according to the ordinary rule of trusts, the money could 
not be touched by the creditors of the officer of the society. By 
the ordinary laws of trust the money without that section would 
have to be handed back to the trustees of the society. If that is 
so this section would give no privilege at all. It would be a mere 
statement of the ordinary law, and to state the ordinary law is not 
to give anybody a privilege, it is to give them a right. Therefore 
there must be something more than the ordinary law and the only 
way you can make it a privilege beyond the ordinary law is to 
construe it as applicable to money which is not specific money in 
the hands of the officer of the society. 

I say therefore taking the sub-section alone I should come to the 
conclusion that the trustees of this society here were entitled to 
have this priority of payment. But adding to that the commence- 
ment of the section it seems to me clear or at all events reasonably 
clear, as clear as legislation usually or generally is — that it has the 
larger meaning. That larger meaning was given to this very 
section in the year 1882 by the Chief Judge in Bankruptcy, and it 
is true to say that from the time of that decision this section must 
have been acted upon in — ^I was going to say — ^hundreds of cases. 
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The trustees in bankruptcy or trustees of these friendly societies 1892. 
must haye had to act upon this section over and oyer again, and In &■ 
the decision to which I haye referred has neyer been challenged. Ex^artb 
If therefore the section is reasonably capable of the interpretation ^ jSs^jyJ^^^ 
put upon it by the Chief Judge in Bankruptcy in 1882 it ought not 
to be upset unless we are perfectly clear that decision was wrong. 
Then again there haye been two new statutes dealing with 
priorities in bankruptcy and neither of them has since that decision 
taken any step with regard to upsetting that decision. I do not 
say that that of itself is absolutely fatal to the more strict con- 
struction, but it is a thing to be obseryed that the Legislature after 
haying had a decision in the courts which it is assumed was before 
them when they drew this Act of Parliament left that decision or 
interpretation alone and did not interfere with it. It may be that 
the Court ought to di£fer from that decision if we are perfectly 
clear that the decision is wrong; but I am not clear that it was 
wrong. And it is a thing to be yery much considered and acted upon 
that a decision of a superior court as to the construction of an Act 
of Parliament has remained untouched by the Legislature for a 
considerable time although they haye legislated with regard to the 
matter in question and the matter has been taken into considera- 
tion. It is therefore to my mind at all eyents right to say that 
this yery section has the larger construction which was put upon it 
by the Chief Judge in Bankruptcy in the year 1882, and I should 
say eyen if I had a greater doubt as to the rectitude of his judgment 
than I haye in truth, that for the reasons I haye giyen I feel yery 
strongly that his decision was one which ought to be treated as 
accurate and must haye been accurate at the time it was giyeu. I 
think therefore that this appeal must fail, and that the decision of 
the Diyisional Court must be affirmed. 

LiNDLEY, L. J. : 

I haye no doubt about the construction to be put upon this 
section. I do not mean to say that it is so plain that there can be 
no mistake about it because that would be absurd ; but to my miud 
it can be made plain to demonstration that the construction put by 
the Court below upon this section is right. In order to explain my 
yiew shortly, for I am not going to spell through the sections, let 
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1892. US bear in mind ono or two very elementary propositions of law. 
IiTbb ^ ^^^ ^^^^ of ^ bankruptcy property which is Tested in the bank- 
^^PAM^ rupt upon trust, or which is in his possession for the purpose of 
Thb Opficial being applied to some specific purpose, does not pass to his trustee 
at all. In the event of the death of such a person the property 
passes to his executor, but it is not part of his assets. The 
executor must deal with it as the property of the cestui que trtist. 
In the case of execution under & Ji. fa. the sheriff cannot touch 
property which belongs to a debtor as trustee. It does not 
pass to the trustee or to the executor as part of the estate, and 
the sheriff has nothing to do with it. Bearing that in mind and 
bearing in mind that the treasurer of a Friendly Society is a 
trustee, what can this section mean ? If you read the words of 
section 16 clause (7) of the Friendly Societies Act, 1875, in the 
strict literal sense which is what we are invited to do, the section 
misses the mark altogether. The language is ** having in his 
possession money or property belonging to the society." Supposing 
that the man had that literally in the strict and narrow sense of it, 
you do not want that section. The trustee cannot touch it; the 
executor cannot treat it as part of the assets ; the sheriff has 
nothing to do with it. What then is the object of the section ? The 
object of the section must be as the earlier part of it says to give to 
Friendly Societies some kind of privilege : to give them something 
they would not have without the section, and unless you read the 
section in that sense and give to it that effect you render the section 
of no use at all. It is plain to my mind that is the key to the 
whole of this controversy. The Attorney-General endeavoured to 
meet that observation by saying that the law to which I have alluded 
was not so clearly settled in 1875 as it is now, and he referred to 
the case of In re Hallett (L. R. 18 Ch. Div. 696) to shew that. But 
the law to which I have referred was old and well settled. What 
was doubtful and what was settled in In re HaUett was this. How 
to apply the rule in Clayton's Case (1 Mer. 572) to a banker's 
account when you are settling the account between the trustee and 
cestui que trust. That is a more difficult problem, but that has 
nothing to do with this section, and that construction thrdws no 
light upon it. It appears to me therefore we are in this diffi- 
culty. If we accede to the Attomey-Generars contention, and 
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read the words literally and in their narrow sense, which we are 1^92. 
asked to do, we must nullify the section altogether. That is the In bb 
only alternative ; of course we cannot do that. But further than ex^iSb 
that, if you look out of that Act of Parliament to the Act which ^ j^\^"^^ 
amends section 40 of the Bankruptcy Act, 1888, the douht seems to 
me to be removed. The Act of 51 & 52 Victoria, chapter 62, 
section 2, clause (1), which repeals section 40 of the Act of 1888, 
contains precisely the same words as section 40 itself. What is it 
dealing with ? Neither section 40, nor the Act that repeals it, 
deals with the property vested in the trustee. It deals with the 
property which is divisible amongst the creditors, and it deals with 
the proof of debts and the priority of debts, and the Act says first 
of all that, " subject to the provisions of this Act, all debts proved in 
the bankruptcy shall be paid ^an passu,** which would hit a Friendly 
Society; but there is a proviso to that. ''Nothing in this section 
shall alter the effect of section 5 of the Act 28 & 29 Victoria, 
chapter 86, to amend the law of partnership, or shall prejudice the 
provisions of the Friendly Societies Act, 1875.** Now, how could a 
section relating to proof and priority of debts, prejudice the pro- 
visions of the Friendly Societies Act, if you construe it as the 
Attorney-General invited us to do. Therefore it appears to me that 
without going to Ex parte Edmunds, In re Atkifis (80 W. R. 
482), and without going to the anterior history of Friendly Societies, 
the construction put by the Court below upon this section is right. 
Of course it follows that I think the decision of Vice-Chancellor 
Bacon was right, quite apart from history. But if you look at 
history the conclusion is enforced very strongly indeed. It is idle 
to suppose that when the legislature was recasting the law relating 
to Friendly Societies, in 1875, it intended to deprive them of those 
privileges which they had enjoyed from the year 1798. I think ii 
is impossible in the face of such language as we have before us to 
suppose that. The real truth is that the whole difficulty has arisen 
from an incautious abridging of previous Acts of parliament. The 
draftsman of the Act of 1875 thought he would shorten the 
section in the previous Act of 1855, and in shortening it he has 
made it obscure. That is the whole history of this Act of Parlia- 
ment. When you come to look at it, I have not the slightest doubt 
that the constraction put upon the section is that which I have 
M,B. — VOL. X. P 
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1892. mentioned^ and therefore, I am of opinion that the appeal mast be 
In rb dismissed. 

MiLLBE, 
EXPARTB . T c» T T 

The Official A. L. SMITH, L. J. : 
Bbcbiyeb. 

I am of the same opinion. Whatever doubt one might have enter- 
tained, if one did entertain a doubt as to the true construction of 
this sub-section (7) if it had come up now for the first time for 
adjudication, that doubt entirely vanishes, when you look at the 
history of the case. The history of the point is this, that for 100 
years exactly, or practically from 1798 to the present time, Friendly 
Societies have had this privilege which they say still exists, and 
which by a course of legislation from 1793 down to 1855, it is 
admitted they had. The Act we are now called upon to construe, 
was passed in 1876. Since that time Vice- Chancellor Bacon, 
sitting as Chief Judge in Bankruptcy, put his construction upon that 
Act in favour of Friendly Societies, and since that construction was 
placed upon the Act, there have been two other Acts passed recognis- 
ing the privilege of Friendly Societies. When I take that into 
consideration any doubt that I had at one time upon this section 
goes. I entirely agree with what has been said by Lord Justice 
LiNDLEY, that this blot — if it be a blot — which it is now suggested 
for the first time, has arisen simply by reason of the draftsman 
in 1875 trying to curtail a very lengthy section of the Act of 1855, 
and to bring about the same thing in shorter language. In my 
judgment, Vice-Chancellor Bacon was right in his decision, and the 
learned judges in the Court below were right in their decision, and 
therefore, I am of opinion that this appeal ought to be dismissed. 

Appeal dkmissed with costs. 

Solicitors: \rnould d Son, agents for Norton <k Son, Town 
Mailing, for the Friendly Society. 
The Solicitor to the Board of Trade, for the oflScial 
receiver. 
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FSACnCE. 

In be POLLITT, Ex pabte MINOR. coubt of 

APPEAI.. 

Bankrupku Act, 1883, sedums 38, 43, 44. Bifori tub 

Master op 
Coiis of Klicitor — Payment hy debtor to solicitor to secure services in prepariiuj thb Rolls, 
balance sheet and calling meeting of creditors— Execution of deed of assign- I^indlbt,L. J., 
ment by debtor — Act of bankruptcy — Belation back of trustees title-Services * l. j. * 
rendered by solicitor after act of bankruptcy — Right of trmtee in bankruptcy 1893. 

to repaymeni. "*»— ' 

^^ January 20M. 

The debtor, who was then indebted to his solicitor in the sum of £40 
for costs, consulted the solicitor as to his position, with the result that it 
was decided that a balance sheet should be prepared and a meeting of the 
creditors called. 

The solicitor declined to act for the debtor on credit, and a sum of £15 
was accordingly deposited by the debtor with the solicitor, to be applied 
by him in payment of future costs. 

After services to the amount of about £3 liad been rendered by the 
solicitor, the debtor committed an act of bankruptcy by executing a deed 
of assignment for the benefit of his creditors, upon which he was subse- 
quently made bankrupt. 

On application by the official receiver as trustee in the l)ankruptcy, the 
County Court judge refused to allow the solicitor to retain the balance of 
;gl2 in respect of services rendered after the act of bankruptcy, and 
directed him to hand such balance over to the trustee ; and this decision 
was subsequently affirmed by the Divisional Court in Bankruptcy (see 
ante, Vol. IX., p. 309). 

Held : — That by virtue of the relation back of the title of the trustee in 
the bankruptcy, tlie money in question became the trustee's money on the 
execution of the deed of assignment : that the authority given by the 
bankrupt to the solicitor to do the professional work for him was revoked 
by the bankruptcy ; and that the solicitor was not entitled to apply the 
money to the payment of costs incurred by him on behalf of the bankrupt 
after the commencement of the bankruptcy. 

That the solicitor was not entitled \mder section 38 of the Bankruptcy 
Act, 1883, to set-off the balance in his hands against the old debt of j^O, 
which was owed to him by the debtor. 

The decision in the case of In re Siwlair, Ex parte Payne (see ante, 
VoL IL, p. 226 ; L. R. 16 Q. B. D. 616), by which money bond fide paid 
by a debtor to his solicitor for expenses in opposing bankruptcy proceed* 
ings cannot be recovered back by the trustee^ will not be extended. 



T 



HIS was an Appeal from an order of the Divisional Court in 
Bankruptcy affirming an order of the judge of the Ck>unty Court at 

D 2 
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1893. Manchester, by which he directed the appellant to pay to the official 
In rb receiver as trustee in the bankruptcy the sum of £12 Ss, 4d. 
Kx ^PABTB '^^^ report of the case in the Divisional Court, and the judgments 
MiNOE. now appealed from, will be found ante, Vol. IX. p. 809. 

The appellant, Mr. P. S. Minor, was a solicitor carrying on 
business at Manchester, and had acted in that capacity for the 
debtor, Pollitt, who, in December, 1891, was indebted to him in a 
sum of over £40 for costs. 

On December 11th, 1891, the debtor called on the appellant for 
the purpose of consulting him in respect of his affairs, with the 
result that it was decided that a balance sheet should be prepared 
by an accountant, and a meeting of the creditors called. 

Under the circumstances, Mr. Minor refused to act for the debtor 
on credit, and unless the costs which would have to be incurred in 
the matter were secured to him ; and consequently on December 
12th, 1891, the debtor deposited with the appellant the sum of £16 
to be applied by him in payment of future costs. 

On that day the debtor executed a deed of assignment for the 
benefit of his creditors, but ultimately the creditors refused to 
accept the deed, and the debtor was adjudged bankrupt, the 
execution of the deed being the act of bankruptcy. 

The appellant had rendered professional services to the debtor 
in relation to meetings of the creditors after the execution of the 
deed, and he claimed to be entitled to retain the whole of the £15 
in respect of his costs. 

The Divisional Court in Bankruptcy — affirming the decision of 
the Manchester County Court — held that the appellant was entitled 
to retain only £2 16«. 8i., the amount of his costs incurred before 
the act of banki'uptcy, and that he could not retain any costs 
incurred after that date. 

An order was accordingly made that the appellant should pay 
the balance of £12 8a. id, to the official receiver (see ante, Vol. IX., 
p. 809). 

From ihat order Mr. Minor now appealed. 

Herbert Reed, Q. C {Shearman with him) : for Mr. Minor. 

The case was argued on two grounds in the Court below : first, 
that it came within the principle laid down in the case of In re 
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Sinclair, Ex parte Payne (see ante, Vol. 11. p. 266 : L. R. 16 Q. 1893. 
B. D. 616), where it was held that money paid by a debtor to his j^Trb 
solicitor to oppose a bankruptcy petition could be retained : and ^^^^^'"f 
secondly, that in any event Mr. Minor was entitled to retain the Minor. 
money as a set-ofif to the old debt of ^£40 which was owed to him 
by the debtor. I raise both those points on this appeal, but I will 
take the question of set-ofif first. Section 88 of the Bankruptcy 
Act, 1888, provides that "Where there have been mutual credits, 
mutual debts, or other mutual dealings between a debtor against 
whom a receiving order shall be made under this Act, and any 
other person proving or claiming to prove a debt under such 
receiving order, an account shall be taken of what is due from the 
one party to the other in respect of such mutual dealings, and the 
sum due from the one party shall be set-ofiT against any sum due 
from the other party, and the balance of the account, and no more, 
shall be claimed or paid on either side respectively ; but a person 
shall not be entitled under this section to claim the benefit of any 
set-ofif against the property of a debtor in any case where he had 
at the time of giving credit to the debtor, notice of an act of 
bankruptcy committed by the debtor, and available against him." 
The question of set-ofif is very lucidly dealt with in Bullen & 
Leake, 8rd ed., p. 679 : and what is there said goes to shew that 
here Mr. Minor is entitled to set-ofif this balance against the £4tO 
for which the debtor was indebted to him. In the Court below 
the case of Stumore v, CampbeU (L. E. 1892, 1 Q. B. 814 : 40 
W. E. 101) was relied on, but that case is distinguishable. (Counsel 
also referred to HiU v. Smith, 12 M. & W. 618.) Then as to the 
second point, I say that the case falls within the principle of In re 
Sinclair, Ex parte Payne (see ante. Vol. II. p. 265). 

Sir Charles Rtissell, Q. C, Attorney-General (Muir Mackenzie 
with him) : for the official receiver, was not called upon. 

The Master of the Eolls (Lobd Esher) : 

In this case the bankrupt before he had committed an act of Judgment, 
bankruptcy, consulted a solicitor and requested him to do solicitor's 
work for him. The solicitor had done work for him before and 
was entitled to be paid for that work, but he had not been paid. 
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1893. 



In ub 

POLLITT, 

£X PARTS 

HlNOK 



However, the bankrupt goes to him and says, " I wish you to do 
some more work for mo." The solicitor says, " No, I cannot. I 
have done work for you before and wanted to be paid for it and 
could not get my money. Therefore, I will not do work for you 
on credit. I will be paid beforehand. You must give me a sum of 
money to coyer any work I may do for you." Then he is given d615. 
Well, that is given to him for a specific purpose. What purpose ? 
To pay himself for the work he may do. The money is given him 
for that purpose, and for that purpose alone. Then he does certain 
work : he prepares a deed of assignment, and I believe something 
else. That is work done for the bankrupt at a time when a 
solicitor can do it and charge the bankrupt. But then he is paid 
for that work — that is to say, he has a right to take a certain 
portion of the £15 and say, "You have given me authority to 
pay myself; I pay myself," and he is paid. Then there remains a 
certain part of the £16, and the deed of assignment which has 
been prepared is executed. That is an act of bankruptcy. The 
solicitor knows that is an act of bankruptcy, and afterwards there 
is a bankruptcy and the relation back. What is the meaning of 
that ? The relation back leaves everything that is to be done to 
be treated and dealt with just as if the bankruptcy took place at 
the moment when the act of bankruptcy has taken place. So you 
have to treat the case thus : the moment that deed was executed 
you are to treat it in this way — that the man is a bankrupt. Now 
he is a bankrupt and what is to be done then ? All the money 
which he has, and all the money which is owing to him is to go 
into the hands of the trustee to be distributed amongst the creditors. 
There is a certain quantity of the work for which the solicitor had 
the money to pay himself, which is not done then. But the act of 
bankruptcy, it is said, puts an end to his authority to do more 
work, as against the money which he then had in hand. If it 
does put an end to the power to do the work, what is the result ? 
When money has been paid to a person for a specific purpose, if he 
is legally preyented from carrying out that specific purpose, or is 
legally prevented from doing it by the order of the person who 
could legally prevent him, what is the result ? He must pay the 
money back. When the money is paid for a_specific pur£ose,^.fittd— 
that specific purpose is not carried out, you cannot do anyth ing 
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el se with the money; you must ^ay_it baok. He therefore was 1892. 
bound to pay this money to the trustee in bankruptcy. That ix rb 
being so, the trustee in bankruptcy is entitled to the money unless ex "S« 
you can bring in some other rule. It is said that the money was Mdcoh. 
then expended in work and advice, which was necessarily given by 
the attorney to assist the man to avoid bankruptcy. But he is a 
bankrupt, and he is to be treated as if he was a bankrupt, and 
anything that the solicitor does after that knowing that the man 
is a bankrupt, cannot be said to be advising him to prevent his 
bankruptcy. Therefore, the solicitor doing work when he knows 
of the act of bankruptcy runs the risk. K what he does is adopted 
by the trustee in the bankruptcy, then he must be paid in the 
bankruptcy. But if it is not, he cannot put upon the trustee in 
bankruptcy a payment for doing that which it was the duty of the 
trustee in bankruptcy to do. The case cannot be brought under 
In re Sinclair, Ex parte Payne (see ante, Vol. 11. p. 255) at all. 
It is not within it; and you must not extend — ^I quite agree — 
Sinclair*8 case beyond that which is necessary in order to be 
decently humane. 

Now as to the question of his being entitled to set this money 
off or to treat this as mutual credit, there is this difficulty. If the 
money was paid for a specific purpose as between the bankrupt 
and the solicitor, there could not be a set-off, and if it was treated 
as between them there could not be any mutual credit. If you 
come to the trustee in bankruptcy, which has been suggested, and 
say that it is mutual credit as between him and the solicitor then you 
are in this difficulty, — ^that part of the original credit was between 
the bankrupt and the solicitor, and the new credit is between the 
trustee in bankruptcy and the solicitor. That is to say, that the 
two credits are between different parties. It seems to me, therefore, 
that the judgment is right, and the appeal must be dismissed. 

Lord Justice Lindley and Lord Justice A. L. Smith concurred. 

Appeal dismissed with costs. 

Solicitors : Nicholson dc Crouch, agents for P. S. Minor, Man- 
chester, for the appellant. 
The Solicitor to the Board of Trade, for the official 
receiver. 
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PRACTICE. 

Mi!T"cB In be DESPOKTES. 

Vauohan 

^^i'oit*'** Bankruptcy Act, 1883, section 27. 

1893. 

^^'^oo/i Examination of witness — Discovery of debtor's property — Refusal to ansioer ques- 
tions — Action pending against witness — Duty of official receiver. 

Although on the examination of a witness under section 27 of the 
Bankruptcj Act, 1883, the official receiver is entitled to full information, 
such information ought not to l>e used for a purpose foi*eign to the 
examination. 

Where, therefore, an action is pending against the witness by the 
petitioning creditor, the official receiver ought not to allow himself to be 
made use of by the petitioning creditor for the purpose of obtaining, 
under cover of the examination, evidence which may be available against 
the witness in the action. 

A witness, who was being examined at a private examination, refused 
to answer certain questions put to him by the official receiver on the 
ground that an action was then pending against him by the petitioning 
creditor, and that his answers would prejudice his defence to such action. 

Held : — That since there appeared to be a danger of the information 
obtained being used against the witness, especially having regard to the 
fact that the solicitor instructing the official receiver on the examination 
was also the solicitor acting for the petitioning creditor in the action, the 
Court declined, as matters then stood, to direct the examination to 
proceed. 

But an undertaking having been given by the solicitor for the petition- 
ing creditor that all further proceedings in the action should be stayed, an 
order was made directing the witness to answer the questions. 

Compare In re Franks, Ex parte the Official Receiver, see ante. Vol. IX., 
p. 90. 



T 



HIS was a Report by the registrar to the Judge in Bankrnptcyi 
by reason of the refusal of a witness to answer certain questions 
allowed to be put by the Court on his private examination. 

The debtor, Ferdinarid Desportes, also carried on business as C 
J5. Martin dt Co., and a receiving order was made against him on 
January 12th last. 

An order was subsequently obtained by the oflBcial receiver to ex- 
amine one Marcus Leon concerning the debtor's aflfairs, and the wit- 
ness duly attended for examination ; but on certain questions being 
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put to him, he declined to answer them, assigning as a reason for 1893. 
such refusal that an action was pending against him by the petition- ix rb 
ing creditor and that he might be prejudiced in that action by the 
examination. 

The questions put to the witness were : — " How long have you 
known Ferdinand Desporfces ? " — " I refuse to answer " : " Have 
you had any business transactions with Desportes ? '* — *' I refuse 
to answer": "Did you know him in 1889?"— "I refuse to 
answer " : " Had you any business transactions with him in 
1889 ? " — " I refuse to answer " : *' Do you know that he started 
business in London in 1889 ? " — " I refuse to answer " : " Do you 
know who were the other members of the debtor's firm ? " — " I 
refuse to answer " : and some other questions of a similar nature. 

The action in question was commenced by Mr. Rylands, who was 
the petitioning creditor in the bankruptcy, against the witness and 
the debtor on certain bills, the witness being in effect charged with 
fraud, it being alleged that the witness being a financial agent in 
London, represented to the plaintiff in the action, that the debtor's 
firm was in a position to discount bills, the proceeds of which had 
not been accounted for ; and further that the firm was a bogus firm, 
established by the witness. 

In consequence of the refusal of the witness to answer the ques- 
tions put to him, the matter was now reported to the Judge. 

Herbert Reed, Q.C. (Abrahams with him) : for the oflScial 
receiver. 

The questions put could not hurt the witness. He in effect re- 
fused to answer anything. When questions are put which will 
hurt the witness in the action, it will be time for him to raise the 
objection. The witness has now, through his solicitor, expressed 
his desire to do what this Court may direct, and I trust that your 
Lordship will direct the examination to proceed. If any questions 
are put which should not be put, the registrar will know how to 
deal with them. 

Macarihy : for the witness. 

Mr, Leon desires me to say that he submits fully to your Lord- 
ship's judgment, but he desires the position he has taken up to be 
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1893. made plain. His position is this: — ^An action is now pending 
In bb against him and against Desportes d: Son at the suit of Rylands, 
Dbspobtes. ^Jj^ petitioning creditor in the bankruptcy. In that action the 
plaintiff charges that Leon had formed the bankrupt's firm — the 
action is on bills — that he established the firm for the purpose of 
haying bills drawn on the firm and getting the proceeds. Leon is 
in effect charged with fraud, and he says this examination is an 
attempt to get by a side-wind, evidence which may be of yalue to 
the plaintiff in the action. 

[Vaughan Williams, J. : How do you say that these questions, 
which the witness has refused to answer, are relevant to the 
action ? ] 

I say that everything tending to show the business relations of 
Leon to Desportes would be relevant. The allegation is that Leon 
being a financial agent in London, represented to Rylands, that 
Desportes d Son were in a position to discount these bills ; that 
Rylands handed the bills to Leon to transmit to Desportes^ and 
that neither Leon nor Desportes had accounted for the bills. The 
answer of Mr. Leon is that he was only an agent, which Mr. 
Rylands knew, and that he had passed on the bills. There is a 
further allegation that Desportes is a bogus firm, established by 
Leon to cheat persons such as Mr. Rylands. 

[Vaughan Williams, J. : What is the state of the action ? ] 

The pleadings are closed, but an order for interrogatories has 
been made against the defendant. I also wish to inform your 
Lordship that the solicitor who instructs the official receiver on 
this examination, is also acting as solicitor for the plaintiff in the 
action. 

[Vaughan Wiluams, J. : Mr. Reed, please answer me this 
question. These questions are put ex parte the official receiver. 
Does the official receiver mean me to imderstand that he is putting 
the questions of his own motion, or is ho put up by the petitioning 
creditor ? ] 
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Herbert Reed, Q.C. : 18^3. 

The question is a little diflScult to answer. The official receiver ^^^ ^ 
is himself examining, and he has received information from many 
persons. Desportea has gone away and torn up many of his books, 
and it is very desirable to examine Leon. 

Vauohan Williams, J. : 

It seems plain that the questions which it is proposed to put are 
really relevant to the issue in the action, and in any event I should 
require to see the interrogatories before I allowed the examination 
to go on. Probably it may be that the official receiver is entitled 
to this information, but I do feel that he ought not to make him- 
self a party for the purpose of assisting the plaintiff in the action. 
I do not think the official receiver ought to allow himself to be 
made use of in this way. He is instructed by the solicitor who is 
the solicitor for the petitioning creditor in the action, and he 
applies for the examination. He gets information and the petition- 
ing creditor necessarily makes use of it. I can adjourn the appli- 
cation that the official receiver may put before me such a state of 
things as will prevent an abuse of the process of the Court, which I 
think now exists. 

Herbert Reed, Q.C. : 

I am instructed that Mr. Abrahams, the solicitor, will give an 
undertaking that the action shall be stayed — that there shall be no 
further proceedings in the action. 

Vauohan Williams, J. : 

Then I will make an order to the effect that the witness answer Jadgmeni. 
these questions, Mr. Rylands being now present, and by his solici- 
tor undertaking that a stay of proceedings shall be entered in the 
action. There may be liberty to apply if necessary. 

Order accordingly. 

Solicitors: M. Abrahams, Son d- Co., for the official receiver 
and the plaintiff in the action. 
WiUiama dc Neville, for the witness. 
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In re VANSITTART, Ex parte BROWN. 

Bankruptcy Act, 1883, section 47. 

Voluntary settlement — Avoidance — Pledge of settled property hy donee before settle* 
ment declared void — Title of trustee in bankruptcy — Bond fide purchaser for 
valuable considercUion — Construction of Statute, 

The operation of section 47 of the Bankruptcy Act, 1883, is confined to 
the person who claims under the voluntary settlement as donee, and does 
not extend to a purchaser for valuable consideration in good faith from 
such donee ; at any rate where such pui*chaser had no notice of the 
settlement. 



T 



HIS was an Application by the trustee in the bankruptcy for an 
order against the respondents, Messrs. Hirsch dt Co, to deliver up 
certain jewelry. 

The case was consequent on the decision of the Court in the 
case of In re Vansittart, Ex parte Brown, which was reported ante. 
Volume IX., p. 280, and by which it was held that a present of 
diamond jewelry by the bankrupt to his wife within two years of 
the bankruptcy was a voluntary " settlement " within the meaning 
of section 47 of the Bankruptcy Act, 1888, and was void against 
the trustee. 

It now appeared that previous to the receiving order being made 
a large portion of the jewelry in question had been deposited by 
Mrs. Vansittart with Messrs. Hirsch d Co., who were a firm of 
stockbrokers, in order to assist her husband by inducing them to 
withdraw a bankruptcy notice and to forbear proceedings against 
him in respect of a judgment which they had obtained for £524. 

On October 8th, 1891, a writ was issued by Messrs. Hirsch dk Co. 
against the debtor, Charles Goodrich Vansittart, for £524 7s. 8d. 
upon which judgment was signed on October 17th, 1891 ; and 
on October 19th, 1891, Messrs. Hirsch dt Co. sei-ved a bankruptcy 
notice upon the debtor. 

On October 29th, 1891, the jewelry in question was deposited by 
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Mrs. Vansittart with Messrs. Hirsch dc Co, ; but on December 8th, 1893. 

1891, a receiving order was made against the debtor on the petition \^ rb 

of another creditor. ^Ek'pYr™^* 

The trustee now applied for an order against Messrs. Hirsch d- Brown. 
Co, to deliyer up the jewelry. 

Witt, Q.C. {Germaine with him) : for the trustee. 

The facts are really not in dispute, but the case raises the 
important question whether the assignee from this donee has a 
better title than she has. The order was made by your Lordship 
last October declaring this present void. It is now found that 
Mrs. Vansittart has pledged the jewelry with the brokers to assist 
her husband. The question is whether they can be made subject 
to an order to give them up. Section 47 of the Bankruptcy Act, 
1883, provides : — ** (1) Any settlement of property not being a 
settlement made before and in consideration of marriage, or made 
in favour of a purchaser or incumbrancer in good faith and for 
valuable consideration, or a settlement made on or for the wife or 
children of the settlor of property which has accrued to the settlor 
after marriage in right of his wife, shall, if the settlor becomes 
bankrupt within two years after the date of the settlement, be void 
against the trustee in the bankruptcy, and shall, if the settlor 
becomes bankrupt at any subsequent time within ten years after 
the date of the settlement be void against the trustee in the bank- 
ruptcy, unless the parties claiming under the settlement can prove 
that the settlor was at the time of making the settlement able to 
pay all his debts without the aid of the property comprised in the 
settlement, and that the interest of the settlor in such property had 
passed to the trustee of such settlement on the execution thereof. 
. . . (3) ' Settlement * shall for the purposes of this section include 
any conveyance or transfer of property.** The word used in the 
section is "void," and not "voidable." The settlement is void 
altogether and for all purposes. Therefore Messrs. Hirsch d Co. 
who claim under Mrs. Vansittart, cannot set up any title as 
against the trustee under this void conveyance. In order to decide 
against the trustee the Court would have to introduce into section 
47 a saving proviso which is not there. In the very next section — 
section 48 — a saving proviso is inserted, and it would be a very strong 
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1893. thing to read such a clause into section 47 when the Legislature 
must haTe had in their minds the necessity of it and did not put it 
in. (Counsel referred to Curtis v. Price, 12 Ves. at p. 103 : Ex parte 
Bell, 1 Gl. & J. 283 : In re Briggs d Spicer, L. R. 1891, 2 Ch. 
127 : 60 L. J. Ch. 614 : 64 L. T. 187 : 89 W. R. 877.) 

Herbert Reed, Q.C.(Abrahainsvfii3i him): for Messrs. Hirsch<fc Co. 

Messrs. Hirsch dk Co. are quite willing to treat this as security 
and to prove for the balance, and, if necessary, their proof can be 
amended to that effect. All that they say reaUy is that they are 
entitled to hold the jewelry as security for the debt. There was 
no act of bankruptcy previous to the deposit of this jewelry. 
There is no other case, except perhaps that] of In re Briggs d 
Spicer (L. R. 1891, 2 Ch. 127) in which a person in the position 
of Messrs. Hirsch d Co., claiming through a settlement of this 
kind has had his title defeated. Under the Statute of Elizabeth 
the cases shew that a person claiming through a settlement void 
imder the statute, yet got a good title. (Counsel referred to 
George v. Milbanke, 9 Ves. 190 : May's Bankruptcy, 2nd ed., p. 
815 : Davheney v. Cockbum, 1 Mer. 626 : Morewood v. South 
Yorkshire Railway, 28 L. J. Ex. 114 : Hance v. Harding, L. R. 
20 Q. B. D. 782 : 67 L. J. Q. B. 408 : 69 L. T. 659 : 86 W. R. 
629 : Halifax Banking Co. v. QledhiU, L. R. 1891 ; 1 Ch. 81 : 
60 L. J. Ch. 181 : 68 L. T. 628 : 89 W. R. 104.) 

Vauohan Williams, J. : 

Judgment. The question I have to decide is really the true construction of 

section 47 of the Bankruptcy Act, 1883. The facts which make it 
necessary for me to construe that section are shortly these : The 
bankrupt made a settlement on his wife of certain jewelry. I have 
held that that settlement is a void settlement by reason of the pro- 
visions of section 47. Before it was known or decided that that 
settlement was a void settlement, that is to say, before the bank- 
ruptcy occurred at all ; and before, therefore, the settlement could 
bo declared void, Mrs. Yansittart, the beneficiary under the settle- 
ment, pledged the jewelry, the subject-matter of the settlement, 
with the respondents, Messrs. Hirsch & Co., and the ti'ustee in the 
bankruptcy comes now and says that inasmuch as it is provided by 
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Beotjon 47 that such a settlement is void^ and the word used is void 1898. 
and not voidable^ it follows that the settlement is void altogether In &b 
and for all purposes, and that, therefore, the persons who claim ^*1»Y^' 
under Mrs. Vansittart, namely Messrs. Hirsch & Co. the Bhowk. 
respondents, cannot set up any title as against the trustee under 
this Toid conyeyance. Of course this question could not arise 
unless I was of opinion that Messrs. Hirsch & Co. were persons 
who were claiming under this settlement in good faith and for 
valuable consideration. But I am of opinion that Messrs. Hirsch 
& Co. are claiming in good faith and for valuable consideration. 
In determining the question of bona jides under the section I 
have merely to consider whether or not at the time when Messrs. 
Hirsch & Co. accepted from Mrs. Vansittart this pledge of the 
jewelry, they honestly believed her to be entitled to the jewelry 
which she was pledging to them and had no knowledge or reason 
to believe that she was claiming under a document which would 
be impeachable as against creditors. That is all I have to con- 
sider in determining whether Messrs. Hirsch & Co. took the 
deposit in good faith and for valuable consideration ; and I am of 
opinion that Messrs. Hirsch & Co. did take the deposit in good 
fEtith and for valuable consideration. 

In the course of Mr. Witt's argument I suggested to him that 
all that an order under section 47 does, is to prevent anyone claim- 
ing under the settlement, and that the order did not establish any 
title necessarily in the trustee ; and I suggested further that it 
might very well be that although Messrs. Hirsch & Co. might be 
debarred from claiming under the settlement, possibly they might 
have a good title dehors the settlement, because either the trans- 
action might have to be considered as a transaction by the husband 
himself, or, a transaction in which the husband would be estopped 
from denying the validity of the pledge. But although I am dis- 
tinctly of opinion that the effect of the order is only what I have 
said, — namely, is only to prevent Messrs. Hirsch & Co. or any one 
claiming under the settlement, from relying on it as against the 
trustee : although it may be under those circumstances the trustee 
would have to make a title against Messrs. Hirsch & Co., yet lean- 
not say that I am satisfied myself that Messrs. Hirsch & Go. would 
have any answer, by reason either of the husband being principal 
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1893. in the transaction or being estopped, to the primd facie title which 
In rb would arise in favour of the trustee, immediately on the displace- 
^"YrtY' ^^^^ ^^ *^® settlement, by reason of the antecedent title of the 
Bbown. grantor of the settlement. 

Under those circumstances I do not propose to decide this case 
on that ground. It has been suggested that I might decide the 
the case on another ground — ^namely, that the transaction falls 
within the terms of the protecting section— section 49 of the 
Bankruptcy Act, 1883 — and the case of Hance y. Harding (L. E. 
20 Q. B. D. 732) was cited as an authority for that proposition. 
But I am afraid I cannot get any assistance from that case, 
because it is obyious that that was only a decision that a trans- 
action, although it fell within section 47, might be a protected 
transaction by virtue of section 49. That means a protected 
transaction as between the original parties to it. There is nothing 
to suggest that the protection afforded is a protection which will 
enure for the protection of a transferee from the person who could 
not claim the protection of the section. The object of the protect- 
ing section is to save persons dealing with the bankrupt between 
the date of the act of bankruptcy and the receiving order from 
being too hardly pressed by the doctrine of relation. I doubt 
whether I could apply the section in favour of Messrs. Hirsch & 
Co., because they could only claim through Mrs. Vansittart, and, 
therefore, I do not think the protection section was available for 
Messrs. Hirsch & Co. here. 

Now, before I state what my decision in this case is, I want to 
dispose of one argument put forward by Mr. Witt. He said that 
I could not decide against the trustee imless I introduced into 
section 47 a saving moviso which is not there ; and he pointed out 
that in section 48 there is a savin^^r^oviso, and he said that it 
would be a very strong thing to read in such a clause into 
section 47, when I must suppose that the legislature had in their 
minds the necessity of such a clause because they put it into 
section 48. The answer to that is, that in section 48 there is a 
reason for such a clause, and that is that the act of fraudulent 
preference by the bankrupt is an act of bankruptcy, and as it is an 
act of bankruptcy, unless you introduce a saving clause the trans- 
feree from the person preferred might be very unjustly dealt with. 



Digitized by 



Google 



HIGH COURT OF JUSTICE. 49 

The transaction in section 47 is not an act of bankruptcy at all, 1893. 
but a mere isolated transaction, and under those circumstances the iTbb 
legislature might very well have thought that the necessity of ^e^^^^'^' 
introducing such a clause in section 48 did not apply to section 47. Beown, 

Still I have now to construe this section, and speaking for 
myself I should for various reasons have very little hesitation in so 
construing the section as really to prevent its operation extending 
to bond fide purchasers for value under those who claim as bene* 
ficiaries under the settlement, because there are a multitude of 
reasons to lead one to such a construction. In the first place, 
speaking generically, it belongs to a class of legislation in favour 
of creditors, and under those circumstances you should always 
apply the same reasoning to such legislation ; and again and again 
it has been held with regard to Acts of this kind that where con- 
sideration is given subsequently to the original settlement, that 
consideration enures to prevent the transaction being considered as 
a voluntary transaction so as to injuriously affect the person who 
has given the valuable consideration. That is only doing what in 
good sense ought to bo done. If a man makes a present of his 
property that is a fraud on his creditors, and it is an ex post facto 
fraud on the part of the donee who clings to such property. That 
is a fraud on the creditors which is properly and conveniently 
described as a fraud by means of a voluntary settlement. But the 
moment a consideration is given the fraud against the creditors 
disappears, because something is substituted for the estate to be 
distributed amongst the creditors, and no harm is done to them. 
Under those circumstances it does seem to me that one ought, if it 
were necessary, rather to strain the words of the section so as not 
to construe it as being applicable where the mischief does not exist 
the prevention of which was the cause of the passing of the 
statute. Moreover, one cannot forget the history of the section, 
which is in substance the same as has appeared in successive 
Bankruptcy Acts down to 1869, when the words were slightly 
altered; and it was never contended that the section had any 
application to bind purchasers for value from those who claimed 
under the settlement. One must look carefully at the words of the 
Act of Parliament to soe whether any alteration was intended to be 
made. 1 think that if the whole terms of the section nre looked at 

M.B.— VOL. X. E 
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1893. it is only intended to bind those who claim under the settlement. 

In bb Of course, I know that a person who purchases from a person 
Bx^TB* claiming under the settlement also claims under the settlement. 
BaowN. But in construing this Act of Parliament I am not at all sure that 
the words require such a construction. I have already said that 
the inclination of my opinion would be, that notwithstanding the 
use of the word '' void," the intention of the section is that it shall 
only operate on those who claim under the voluntary settlement as 
donees, and shall not bind purchasers for valuable consideration 
in good faith from those donees. The only difficulty I have in 
coming to this decision is caused by the decision of Mr. Justice 
STiRiiiNG in In re Briggs db Spicer (L. R. 1891, 2 Ch. 127). 
Undoubtedly in his judgment in that case Mr. Justice SxiBUNa did 
say, ''It is suggested, however, that purchasers and lessees who 
deal in good faith with the trustees are not so excluded. If the 
subject were under consideration by the legislature, much possibly 
might be said in favour of exempting such purchasers and lessees 
from the heavy burden imposed by section 47, and leaving the 
trustee in bankruptcy his remedy only against the property for 
the time being subject to the trusts of the settlement. I have, 
however, simply to construe the section as it stands. The words 
are wide and unrestricted, ' parties claiming under the settlement.' 
The proceeds of sale may be lost, or circumstances may occur to 
induce the trustee to have recourse to the property originally in 
the settlement rather than any substituted for it. A purchaser 
derives, and consequently claims, title under the settlement; he 
has notice from the circumstances of the case of the liability of the 
settlement to avoidance ; and upon the fullest consideration which 
I have been able to give, I have been unable to see good ground 
for holding such a purchaser not to fall within the language of the 
Act." I feel impressed by that decision, and am somewhat doubt- 
ful whether I ought not to follow it. But on the whole, I have 
come to the conclusion that the question which Mr. Justice 
Stirling had to decide was a diflferent question from that which I 
have to decide. He had to decide whether under the Vendor and 
Purchaser Act the purchaser could be compelled to accept a title, 
and he decided that he could not because of this flaw. He points 
out that the purchaser had notice of the settlement, and that may 
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make a difference. I do not understand here that Messrs. Hirscb 1393. 
& Co. bad any notice of the settlement at all, or of the title of the Ik rb 
wife. All that they knew was that she was dealing with the ^^^^^* 
jewelry as her own jewelry, and the husband was standing by Brown. 
and seeing her do it. I have not to decide any question of notice, 
but whether the title of Messrs. Hirscb & Co., who only accepted 
the pledge from the wife without knowing her title, is defeated by 
the trustee by reason of the settlement now having been declared 
void. I think I have now persuaded myself that the intention of 
the Act of Parliament was such that the trustee's title will not 
prevail against Messrs. Hirscb & Co., both because the section 
must be dealt with in the spirit applicable to this class of legisla- 
tion, and the trustee having got a declaration that the settlement 
is void has not defeated the title of Messrs. Hirscb & Co. in 
respect of this jewelry given to them with the privity of the 
husband, and without notice that Mrs. Vansittart was claiming 
under a voluntary settlement. 

Application refused. 

Solicitors : R. it- E. Bastard, for the trustee. 

M. Abrahams, Son iC Co,, for Messrs. Hirscb & Co. 
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In re potts, Ex parte TAYLOR & SONS. 

Bankruptcy Act, 1883, sections 9, 45, 168. 

'Secured creditor "^Equitable execution^Appointment of receiver of equitahle 
interest — Share in residuary esUUe under a will— Completion of execution. 

In July, 1891, judgment was obtained against the debtor in an action 
for £Z16, under wbich execution was issued against the debtor's goods 
with no effect 

In January, 1892, the debtor became entitled under the will of his 
mother to a share in the residuary real and personal estate of the 
testatrix. 

In March, 1892, the plaintiffs in the action obtained an order ex parte, 
appointing a receiver to receive the moneys in respect of the debtor's 
share in the residuary estate, and to pay the same in or towards satis- 
faction of what should be due in respect of the judgment. Notice of this 
order was served on the executors of the will in April, 1892. 

In May, 1892, the debtor was adjudged Imnkrupt 

On application by the plaintiffs in the action for a declaration that they 
were secured creditors in respect of the share to which the debtor was 
entitled in the residuary estate under his mother's will, by virtue of the 
order appointing the receiver by way of equitable execution of the said 
share. 

Held: — ^That the order obtained by the plaintiffs did not constitute 
them secured creditors of the debtor, such order creating neither a 
mortgage, charge, nor lien upon the property, but being merely a process 
not completed for the obtaining of money. 



T 



HIS was an Application by certain creditors of the debtor for 
an order declaring that they were secured creditors. 

On July 25th, 1891, the applicants Messrs. Daniel Taylor <t 
Sons recovered judgment against the debtor Frederick Charles 
Potts, in an action in the Queen's Bench Division, for ^316 15s. 
for goods sold and delivered and £7 10s. costs. 

Under this judgment the applicants issued a writ of Ji. fa. 
against the goods of the debtor, but were unable to recover any- 
thing thereunder. 

In January, 1892, the debtor became entitled under the will of 
his mother Amelia Ann Potts, who died on January 10th, 1892, to 
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a share in the residuary real and personal estate of the testatrix ; 1803. 

and on March 81st, 1892, the applicants obtained in the action an ik rb 

order appointing one Edward Cecil Moore, receiver of the moneys ex°"^Vk 

receivable in respect of the share to which the debtor was entitled ^^P°^ * 
in the residoary estate under his mother's will. 

The order was in the following form : — 

In the High Court of Justice, 1891, T. No. 1217. 

Queen's Bench Divisiou. 
The Hon. Baron Pollock, Judge in Chambers. 

Daniel Taylor and Sons . . Plaintiffs. 

and 
Frederick Charles Potts • . Defendant. 

Upon hearing solicitors for the plaintiffs, ex parte, and upon reading the 
affidavit of William Henry Lendon filed herein. 

It is ordered that Edward Cecil Moore, of No. 3, Crosby Square, City 
of London, chartered accountant, be appointed receiver, upon first giving 
security by bond to the satisfaction of one of the Masters of the Supreme 
Court of Judicature, to receive the moneys receivable in respect of the 
following property— (that is to say) the share to which the defendant is 
entitled in the residuary estate under the will of his mother, Amelia Ann 
Potts, deceased. 

But this appointment is to be without prejudice to the rights of any 
prior incumbrancers upon the said share, who may think proper to receive 
the same by virtue of their respective securities. 

And that such receiver hav^ liberty, if he shall think proper (but not 
otherwise), out of the rents, profits, and moneys to be received by him, 
to keep down the interest upon the prior incumbrances, according to their 
priorities, and be allowed such payments (if any) in passing his accounts ; 
and that such receiver shall on the 30th day of June next and at such 
further and other times as may be ordered by the Master, leave and pass 
such accounts, and shall on the 30th day of July next, and at sucli 
further and other times as may be hereafter orderetl by the Master, pay 
the balance or balances appearing due on the accounts so left, or such part 
thereof as shall be certified as proper to be so paid, such sums to be paid 
in or towards satisfaction of what shall for the time being l>e due in 
respect of the judgment signed on the 25th day of July, 1891, for the sum 
of X316 15«. debt and £7 10«. for costs, making together the sum of 
i;324 5^ And that the costs of this order and of carrying the same into 
effect and of obtaining the discharge of the receiver (such costs to be 
ascertained by the Master) shall be primarily payable out of the sums 
received by the receiver, but if there shall be no sums received or the 
amount shall be insufficient, then upon the certificate of the Master being 
given stating the amount of the deficiency (such certificate to be given 
after passing the final account) the amount of the deficiency so certified 
i^hall be ^laid by tlie judgment debtor to the judgment creditor. 



Digitized by 



Google 



. BANKRUPTCY REPORTS. 

1893. It is further ordered that the balance (if any) i-emaining in the 

liands of the recover, after making the eeveral payments aforesaid, shall 

In KB forthwith be paid by the receiver into Court to the credit of this action, 

Ex^PABTB subject to further order. 

Taylor & And any of the parties are to be at liberty to apply to the Judge in 

Sons. Chambers as there may be occasion. 

Dated this Slst day of March, 1892. 

Notice of this order was served on the execators of the will on 
April 4th, 1892, 

The estate of the debtor's mother consisted of laud and other 
property ; and the execators, in pursuance of the trusts of the will for 
sale and conversion, got in the estate and were now in a position to 
distribute to the beneficiaries and persons claiming through them. 

On May 16th, 1892, a receiving order was made against the 
debtor on his own petition, upon which he was adjudicated bank- 
rupt on May 19th, 1892. 

No payment having yet been made by the executors, either to 
the receiver appointed in the action, or to the official receiver as 
trustee in the bankruptcy, Messrs. Taylor d Sons now applied to 
the Court and asked by their notice of motion for a declaration that 
they were '' secured creditors of the above named debtor in respect 
of the share to which the debtor is entitled in the residuary estate 
under the will of his mother, Amelia Ann Potts deceased, by virtue 
of the order appointing a receiver by way of equitable execution of 
the said share.*' 

Herbert Iteed, Q,C. (Mickkm with him) : for Messrs. Taylor & 
Sons. 

The real question is the proper construction to be put on the 
order appointing the receiver. Section 45 of the Bankruptcy Act, 
1888, clearly contemplates a procedure such as this, and that in the 
case of an equitable interest execution is to be by appointment of a re- 
ceiver. There is no means of getting at an equitable interest except 
in that way. In the case of Ju re Dickenson^ Ex parte Cliarrington 
it Co., (see ante, Vol. VI. p. 1 : L. R. 22 Q. B. D. 187 : 58 L. J. Q. B, 
1 : 60 L. T. 188,) the receiver was merely a receiver against goods 
and the decision really only dealt with the particular order in that 
case. It cannot be intended that no process shall be available 
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against a debtor's equitable interest. What was said in the later 1893. 

case of Levasseur v. Mason d Barry (L. R. 1891, 2 Q. B. 73 : i^ 

89 W. R. 696) gets rid of any general eflfect of the decision in In gf ^^^'^g 

re Dickenson. The applicants are clearly secured creditors in re- ^^J^^f * 
spect of the bankrupt's interest under his mother's will by virtue 
of the order which they obtained. 



Sons. 



Muir Mackenzie : for the oflScial receiver trustee. 

The case of In re Dickenson^ Ex parte Charrington d Co. (see 
anie^ Vol. VI. p. 1) is an authority that a receivership order does 
not give a mortgage, charge or lien and does not make a creditor a 
secured creditor. That view was also taken by Mr. Justice Gave 
in the case of In re Tillett, Ex parte Kingscote (see antey Vol. VI. 
p. 70) : and your Lordship really expressed the same opinion in 
the recent case of In re Hastings, Ex parte Brown (see ante, Vol. 
IX. p. 284). The order which the applicants obtained does not 
make them secured creditors ; and in any event, it is not a pro- 
cess of execution which has been completed. 

Vaughan Williams, J. : 

This is a motion made on behalf of Messrs. Daniel Taylor Sc Judgmcufc. 
Sons^ for a declaration that they are secured creditors of the debtor, 
Frederick Charles Potts, in lespect of the share to which the 
debtor is entitled in the residuary estate under the will of his 
mother, Amelia Ann Potts. I am of opinion that Messrs. Daniel 
Taylor & Sons are not entitled to the order for which they ask. 

Mr. Reed argued this case principally with reference to section 45. 
His contention was that equitable execution of the character that 
one has in this case was execution within the meaning of section 45, 
and then he said that the execution had been completed, and that 
under those circumstances he was by the very terms of section 45, 
entitled to the benefit of the execution. In cfjr judgment the posi- 
tion of Messrs. Taylor in this case is not that of creditors who 
issued execution within the meaning of section 46. I think that 
section 46 only applies to the cases which are specified in it, and 
this case is not one of those cases, and under those circumstances 
I pass by section 45 altogether, because I tbiok it has no applica- 
tion. ^- 



Digitized by 



Google 



66 BANKRUPTCY REPORTS. 

1893. That being so, the only remaining question is whether Messrs 

In rb Taylor are secured creditors. The person who drafted the notice 
Ex^PARTE ^^ motion, seems to have apprehended very clearly what the true 
Taylor & question in this case was. He asks, as he properly should ask, for 
a declaration that Messrs. Daniel Taylor & Sons are secured credit 
tors. I think they are not secured creditors. Section 9 of the 
Bankruptcy Act, 1888, provides that " (1) On the making of a re- 
ceiving order an official receiver shall be thereby constituted receiver 
of the property of the debtor, and thereafter, except as directed by 
this Act, no creditor to whom the debtor is indebted in respect of 
any debt provable in bankruptcy, shall have any remedy against the 
property or person of the debtor in respect of the debt, or shall 
commence any action or other legal proceedings, unless with the 
leave of the Court and on such terms as the Court may impose. 
(2) But this section shall not affect the power of any secured credi- 
tor to realize or otherwise deal with his security in the same man- 
ner as he would have been entitled to realise or deal with it if this 
section had not been passed." So that the result of that is, that if 
a creditor is not a secured creditor, he is debarred by section 9, 
from taking advantage of any legal process against the bankrupt ; 
and section 10, which Mr. Mackenzie read to me, expressly pro- 
vides for the staying of any process which is in course of execution. 
Therefore, that being so, I have only to ascertain what is the de- 
finition of a *' secured creditor,^' and to see whether these gentle- 
men bring themselves within it. The definition of a ''secured 
creditor" is to be found in section 168. "A secured creditor 
means a person holding a mortgage, charge or lien on the property 
of the debtor, or any part thereof, as a security for a debt due to 
him from the debtor." I am of opinion that the result of what 
has happened in this case, has not been to make Messrs. Daniel 
Taylor & Sons *' secured creditors " within the meaning of that 
definition. What happened .was this. Prior to the making of the 
receiving order they obtained an order for a receiver. The order 
runs thus : — " It is ordered that Edward Cecil Moore be appointed 
a receiver to receive the moneys receivable in respect of the follow- 
ing property, that is to say the share to which the defendant is en- 
titled in the residuary estate, under the will of his mother, Amelia 
Ann Potts deceased," and then it goes on, ** and that such receiver 
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have liberty if lie shall think proper and not otherwise, out of the 1893. 
rents and profits to keep down the interest upon the prior incum- ix rb 
brances, and that such receiver shall on the 80th June next, and ex *^ti 
at such further and other times as may be ordered, pass the Taylor a 
accounts, and shall on SOth July next and at such further and other 
times as maybe ordered, pay the balance or balances appearing due 
on the accounts so left;, such sums to be paid in or towards satisfac- 
tion of what shall for the time being be due in respect of the 
judgment signed on the 25th of July, 1891, for the sum of £816 
15^. and £1 10s. for costs, making together the sum of £824 6^/' 

Now I think the case of In re Dickenson^ Ex parte Charrington 
d Co. (see ante^ Vol. VI. p. 1), although it is in some respects a 
decision upon the particular order which was brought before the 
Court in that case, yet does decide some matters generally with 
regard to the efiect of an order appointing a receiver ohtained by a 
judgment creditor for the purpose of what is called an equitable 
execution. It seems to me that it does plainly decide that such 
an order appointing a receiver of goods does not make the creditor 
who obtains it a secured creditor within section 9 of the Act. Mr. 
Justice Cave in his judgment in the case of In re TiUett, Ex parte 
Kingscote (see ante, Vol. VI. p. 70) seems to take the same view. 
He says there : *\I have no doubt that Mr. Kingscote's advisers 
desired to obtain for him and thought they had obtained a security 
available in case of Tillett's bankruptcy by the order for a receiver 
of May 14th, 1887, but after the recent decision of the Court of 
Appeal of In re Dickenson^ Ex parte Cliarrington A Co. it is clear 
that that order gave Mr. Kingscote no such security." 

Now it is said I ought not to deal with the case of In re Dicken- 
$on as having decided that a person who has obtained such an 
order is not a secured creditor within the meaning of the Bankruptcy 
Act, because it is said that there has been a later decision of the 
Court of Appeal in Levasseur v. Mason Jc Barry (L. R. 1891 : 2 
Q. B. 78) which has in efiect decided that the decision in In re 
Dickenson was not a decision deciding any such general proposition, 
but was merely a decision as to the efiect of a particular and some- 
what imperfect order which had been obtained in that case. But 
I do not so understand the judgment in Levasseur v. Mason dk 
Barry (L. R. 1891 : 2 Q. B. 78). I am very far from saying that 
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1893, there are not expressions in the judgment of Lord Esher which 
Inbb do look as if he was speaking of the judgment creditors who had 
Ex^i^TB o^**i^®d *^® order for the receiver as having obtained by means of 
Taylor & that order rights with regard to these goods which made them 
secured creditors. But he in no part of his judgment decides 
anything of the sort. On the contrary the case of In re Dickenson, 
Ex paiie Charrington d Co. (see ante^ Vol. VI. p. 1) is cited to 
him, and he does not in the course of his judgment say one single 
word in terms qualifying his previous decision in In re Dickenson. 
But when I read the judgment of Lord Coleridge and also of 
Lord Justice Fry, it seems to me that both of them take a view 
of the effect of an order such as this which is entirely consistent 
with the view that the Court of Appeal had taken in In re Dicken* 
son. Lord Coleridge says, *' The present defendants who obtained 
the order could not have execution upon their judgment, because 
the property upon which the order operated was in the hands of 
persons who had a lien upon it. The property itself, therefore, 
could not be taken in execution; but the right to get execution 
upon it, when all legal impediments were removed, was ascertained 
by the receivership order." It seems to me that that is a true 
statement of what is the effect of a receivership order. It gives 
the defendants the right to execution upon the property as soon 
as the legal impediments to execution have been removed. But it 
does not alter the property in the goods. It leaves the property 
in the goods where it was. It does not give the person who obtains 
the order any lien upon the goods. The only thing is that it 
places the goods in the custody of the receiver. Under those 
circumstances the debtor could not, after the receivership order 
had been made, make any disposition of his property which should 
override the rights of the persons who were before the Court for 
the purpose of obtaining the receivership order. In the old days 
when you had to have your proceeding in equity in order to get 
rid of the legal impediment, the Court of Equity as I understand 
would never have allowed the property which was in the hands of 
the law, to be disposed of by the execution debtor in a way in- 
consistent with the rights of the plaintiff in that procedure. But 
that is a very different thing from deciding that the plaintiff in 
that proceeding had any property in the goods or lien upon the 
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goods in the bands of the receiver. The real fact of the matter 1893. 
is that the property which is in the hands of the receiver is held ik kb 
by the Court in medio until the rights of the plaintiflf-— as it would ex^fIrte 
have been in the old proceeding — have been determined. But Taylor & 
until that has been done, and the proceeds of the sale of the 
property by the receiver have been handed over by the receiver 
to the person obtaining the order, in my judgment he obtains no 
property, no lien, and no charge whatsoever on the property which 
is the subject matter of the receivership order. Under those 
circumstances I refuse the application with costs. 

Application refused with costs. 

February 2ith. 

On this day an Appeal was brought by Messrs. Taylor dt Sons 
from the above decision to the Court of Appeal consisting of The 
Master of the Bolls, Lord Justice Lindley, and Lord Justice 

BOWEN. 

Herbert Reedy Q. C, {Micklem with him) : for the appellants. 

There is no other way of getting hold of an equitable chose in 
action except by this machinery. What I propose to prove is (1) 
that by this process Messrs. Taylor, the creditors, as against the 
debtor himself were entitled to receive payment out of his share 
in the mother's estate : (2) that the right so acquired will prevail 
against the trustee in bankruptcy unless the statute gives him 
a better right : and (3) that the statute gives the trustee no better 
right. The order here is complete on the face of it and there was 
nothing further to be done to complete the right. 

[Lindley, L. J. : This was an order obtained ex parte. Surely 
that is not usual?] 

It used to be the practice, but I admit now it is not commonly 
done. Still there is jurisdiction to make an ex parte order, as for 
example, if there is danger, and it being a matter for the judge, 
there is jurisdiction. By this order there was given to the execu- 
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1893. tion creditors the debtor's interest in the fond. It was actually 
Iii^BB delivered to them. It was a delivery in execution as far as it was 
Ex p™TB P^ss^^l^ to be a delivery of a chose in action. The case of In re 
Tatlob & Dickenson, Ex parte Charrington do Co. (see ante, Vol. VI. p. 1 : 
^'''''* L. R. 22 Q. B. D. 187 : 58 L. J. Q. B. 1 : 60 L. T. 188), is not 
l-eally applicable at all. (Counsel also referred to Scott v. Surmon, 
Willes 400 at p. 402 ; Ex parte Evans, In re Watkins, L. R. 
13 Ch. Div. 252 : 49 L. J. Bank. 7 : 41 L. T. 579 : 28 W. R. 127. 
Mitford on Pleadings, p. 126 ; DiUon v. PlasHtt, 2 Bligh. N. S. 
289 ; Watts v. Jeffereyes, 3 M. & G. 872 ; Smith v. Hurst, 1 Coll. 
705 ; Thornton v. Finch, 4 Giff. 515 ; Macnicholl v. Pamell, 85 
W. R. 778 ; In re Peace dk Waller, L. R. 24 Ch. Div. 405 : 81 W. 
R. 899 ; Fuggle v. Bland, L. R. 11 Q. B. D. 711 ; Westhead v. 
Ryley, L. R. 25 Ch. Div. 418 : 53 L. J. Ch. 1153 : 49 L. T. 776 : 
32 W. R. 278 ; Anglo-Italian Bank v. Davies, L. R 9 Ch. Div. 
275 : 47 L. J. Ch. 883 : 89 L. T. 244 : 27 W. R. 8 ; TiUett v. 
Pearson, 22 W. R. 209 ; In re Cooper, 60 L. T. 95 ; In re Cowan's 
Estate, L.- R. 14 Ch. Div. 688 : 49 L. J. Ch. 402 : 42 L. T. 866 : 
28 W. R. 827 ; Brereton v. Edwards, L. R. 21 Q. B. Div. 488 : 
60 L. T. 5 : 87 W. R. 47 ; Levasseur v. Mason & Barry, L. R. 
1891 : 2 Q. B. 78 : 60 L. J. Q. B. 659 : 64 L. T. 761 : 89 W. 
R. 596.) 

il/mr Mackenzie : for the official receiver trustee. 

Section 45 has really nothing to do with the present case. 
Further, the effect of the appointment of a receiver is not to 
transfer any interest so as to make the creditor a secured creditor. 
It is a process against the debtor within section 9. Equitable 
execution is not execution at all. The creditors have got an order 
which can be enforced and that is process and a thing which can 
be stayed under section 10. In the case of Levasseur v. Mason (C 
Barry (L. R. 1891 : 2 Q. B. 78) the person applying was the 
trustee in the foreign liquidation and sections 9 & 10 of the 
Bankruptcy Act, 1888, did not apply. (Counsel also referred to 
In re Shephard, Atkins v. Shephard, L. R. 48 Ch. Div. 131 : 59 
L. J. Ch. 88 : 62 L. T. 837 : 88 W. R. 183.) 

He was stopped by the Court. 
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Ths Mabteb of ths Bolls (Lord Esher) : 1893. 



In this case Messrs. Taylor & Sons, the creditors of P. C. Potts, ask iw m 
for a declaration that they are secured creditors in the bankruptcy Ex parts 
of Potts. The facts seem to be these, that Taylor & Sons were ^o^^g^ 
creditors of Potts, and whilst they were creditors of Potts and Judgment, 
before the bankruptcy, a relation of Potts — ^his mother I think — 
died and left a will. She had when she died property in land and 
personal property, but by the terms of her will the executors of the 
will were to sell everything, and having sold everything and reduced 
everything into money then they were to pay all her debts, I suppose, 
and then all the legacies under the will, and then to see whether 
there remained in their hands a residual sum of money, and if 
there did, then Potts was to be entitled to a share of that residuary 
money. Now that being the state of things Taylor & Sons procure 
an order — ^an ex parte order — which they call a receivership order. 
It signifies very little what it is called. It is an order ex parte, 
What is that order? It is an order appointing by the Court a 
receiver, and it contains an order to that receiver, that if the 
executors pay the money into his hands, it is not to be paid over 
to Potts, but it is to be paid over to Taylor & Sons. Now that is 
the order which is made by the Court. There is nothing in that 
order to say that the executors of the will are to pay the money to 
the receiver. It does not bind them, and for the best of all reasons. 
It would be absolute injustice if it bound them, because they were 
not made parties to the summons. They had nothing to do with 
the summons, and were not heard and had not the opportunity of 
being heard, and therefore, as might be expected, it makes no order 
upon them. It is an order, therefore, that the money which is 
paid into the hands of that receiver shall be paid, not to Potts but 
to Taylor & Sons. 

Now whilst that order is standing and before anything else is 
done, a receiving order is made against Potts and Potts is a bank- 
rupt and the official receiver has become the trustee in bankruptcy. 
Then arises the question between the trustee in bankruptcy and 
Taylor & Sons, whether this money which is at some time or the 
other to come to Potts, — which is pai-t of his estate therefore — 
whether that passes to the trustee in bankruptcy. Now that is a 
question on the bankruptcy law. The bankruptcy law is an enacted 
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1893. law. It is not the common law of Englandi it is an enacted law, 
IiTu c^d &U ^^^ rights of everybody with regard to the bankruptcy are 
Ex p^TB determined by the Act of Parliament and by nothing else. In this 
Tatlob k case the governing section is section 9, and the trustee in bank- 
ruptcy says, " Under that section, by the first part of it, this is 
part of the estate of a debtor who is a bankrupt. I am the trustee 
in the bankruptcy for his creditors, and all his estate under the 
first part of that section comes to me." The words of the section 
are ** On the making a receiving order an official receiver shall be 
thereby constituted receiver of the property of the debtor" — ^that is 
all the property. — He is made the receiver of all the property. But 
then it goes further and becomes negative and says " and thereafter 
except as directed by this Act, no creditor to whom the debtor is 
indebted in respect of any debt provable in bankruptcy shall have 
any remedy against the property or person of the debtor in respect 
of the debt." — "Shall have no remedy" — Now that applies to 
Taylor & Sons. They are creditors of the debtor. — ** Shall have no 
remedy against the property" — Well this is part of his 
property, this right of his to money. — ** In respect of the debt or 
shall commence any action or other legal proceedings unless with 
the leave of the Court and on such terms as the Court may 
impose." 

Now it seems to me it is not within the last part of all that, but 
it is within these words — that by the receiving order the official 
receiver shall be the receiver of all the property of the debtor. The 
property means all the property, and no creditor to whom the 
debtor is indebted shall have any remedy against the property. If 
that stands alone this is avouched as a remedy against the property 
— as a remedy which these creditors had against his property. They 
are to have no remedy, and therefore they cannot have this remedy. 
But then there is sub-section (2) which says " But this section 
shall not aflfect the power of" — what ? — not of any person who has 
an order ; not of any person who has had a receiver appointed ; not 
of any person who has had equitable execution, whatever that 
means. But, " This section shall not affect the power of any 
secured creditor to realise or otherwise deal with his security in the 
same manner as he would have been entitled to realise or deal with 
it if this section had not been passed." 
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Now what would have been his rights if he was a secured 189S. 
creditor here? He would have had a right to insist that the ^^ 
receiver, when he got the money, should pay it over to him. And ]g^®™^ 
if the receiver did not do so he would have the right as against the Tatlob & 
receiver to a remedy given him by the Court. But the section 
says "This section shall not affect the power of any secured 
creditor.*' We must see what a secured creditor is. This Act — 
like all later Acts — when you think you have mastered it and gone 
through the labour of understanding 167 sections has at the end of 
it an interpretation clause which makes you have to begin all the 
sections over again to see how they apply. Here it states what 
''secured creditor'* means and as was pointed out before in the 
case of In re Dickenson, Ex parte Chamngton d Co. (see ante, 
Vol. VI. p. 1), it is not " shall include ** as many of these inter- 
pretation clauses say. It says secured creditor '' means " — ^that is 
it confines the meaning of '' secured creditor *' in that sub-section 
(2) to the things mentioned in this interpretation clause. Then it 
means a person holding "a mortgage'* on the property of the 
debtor. That cannot be said here — Holding a '' charge " on the 
property of the debtor. We shall see whether this is a charge — 
Holding a " lien " on the property of the debtor. Now that this 
creditor had a lien upon the property of the debtor at common law 
cannot be maintained for a moment. Then the question is 
really confined to this, — Is there an equitable lien which he has ? 
If there is an equitable lien, are an equitable lien and an equitable 
charge two different things? Is there any distinction between them 
which anybody can appreciate, or are they very much the same 
things ? And if they are different does this order which these 
creditors have obtained or does it not amount to an equitable lien 
or equitable charge. A charge is a well known thing. There 
are many charges which we can understand in a moment. If 
one man owes another a debt and then there is a creditor of the 
man to whom the debt is owed, he can by bringing in the person 
who owes the debt charge the debt in his hands so as to prevent 
him from paying it to the man to whom he owes it, and obliging 
him to pay to the man who obtains the charge. There is a charge, 
and why is it a charge ? It is a charge on the debt because it 
charges the debt in the hands of the man who hsh to pay the debt 
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1803 Therefore we must see if this order is an equitable charge. Does it 
Ik SB come within the proper definition of a charge at all ? If it charged 
Ex^Ti *^^^ money in the hands of the executor and was an order upon 
^^SoN* * ^"^ ^^* ^ P*y Potts, but to pay it to the receiver although it 
might not be a common law charge or a charge within any of the 
statutes which create charges, yet it might be an equitable charge. 
But then the question is whether it does do so ? Can it be ? Is 
it possible that in equity the man who is to have the money or who 
has got the money to pay it to Potts, is to be bound to pay it to 
Taylor: that it should be charged in his hands so that he is 
obliged to pay it to Taylor and subject to this, that if he pays it 
otherwise he is to be brought within the jurisdiction of the Court, 
and will be guilty of a contempt of court for paying it, and when 
the order is made he has no notice of it ; he has no opportunity of 
making any answer to it, and is not a party there at all ? It would 
be to my mind a wicked injustice if that were to be so. Even if it 
did bind him in terms and order him not to pay, it would be a 
wicked injustice if he had no opportunity of being heard. But it 
is said after that is done behind his back he has notice that it has 
been done. If you do an act which is grossly unjust against a 
man, how can it bind him more if after you have done it, you tell 
him you have done it ? I should be inclined to say if this were an 
order upon the executor that He was only to pay the receiver and 
was not to pay Potts it would be most unjust, if it was an order on 
the executor binding him. But when the order was asked for and 
made no such injustice was proposed to the judge. The order 
asked for and obtained is not binding upon the executor. It does 
not profess to bind him. It does not contain an order that ho 
shall pay. That is right in form as it stands because the executor 
was not summoned and had no notice before the order was made. 
That makes it right and just. But then you come to what is tho 
effect of it ? It is an order made not binding on the executor. lu 
my opinion it is no charge at all within the meaning of section 168, 
I think that the interpretation of section 9 and section 168 was 
laid down and was intended to be laid down in In re Dickenson^ 
Ex parte Charrington dk Co., (see ante, Vol. VI. p. 1), and it 
was as nearly as I can express it what I have now stated as to. 
the interpretation of the statute. Therefore you are bound to look 
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at the receivership order which is relied upon in the particular case id93. 
to see whether it amounts to a charge, and it can only amount to a In us 
charge if it does that which I have stated — charge the person in e^^p^tb 
whose hands the money is and charges him not to deal with it. I Tatlou & 
am of opinion, therefore, that this was not a '' charge/' that it was 
not " a mortgage/' that it was not a " lien " either legal or equit- 
able, and under those circumstances that these gentlemen were not 
secured creditors^ and if they were not secured creditors within 
sub-section (2) of section 9, then the bankruptcy took away from 
them the right to receive this money in priority of other creditors 
by virtue of the first part of section 9. I think, therefore, that the 
appeal must be dismissed, and that the judgment of Mr. Justice 
Vauohan Williams was right. 

LiNDLEY, L. J. : 

This is an appeal from a refusal by Mr. Justice Yauohan 
Williams to make a declaration asked for by Daniel Taylor & Sons, 
and the declaration for which they ask, is a declaration that they 
are secured creditors of the above-named debtor in respect of the 
share to which the debtor is entitled in the residuary estate under 
the will of his mother by virtue of an order appointing a receiver, 
and so on. Now the facts which are important are very short. 
This bankrupt was entitled under the will of his mother, to a cer- 
tain portion of her residuary estate, and her residuary estate con- 
sisted of the proceeds of the sale of real estate and personal by. 
What he was entitled to was not real estate, nor any mterest in it 
which could be taken in execution. He was entitled to some 
money ; his share was money, and the statement of facts shows 
that the executors had realised the assets, and had turned them 
into money, and were ready to give him his Hliare. Under those 
circumstances, the gentlemen whose names I have mentioned, 
Messrs. Daniel Taylor & Sons, having obtained judgment against 
him for a certain sum of money, obtained e.r parle in the action in 
which the judgment was obtained, an order for a receiver, which is 
not only that the receiver had liberty to receive ^hat may be com- 
ing to this gentleman, but it contains a direction that the receiver 
was on the 30th of July next, or at such further or other times as 
may be ordered by the master, to pay the balance appearing due 

M.B.— VOL. X. p 
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1893. upon the amount so left, as shall be certified, and pay it in satis- 

In rb faction of the judgment debt. It is a form of order, which being 

Ex Stb ^^ print, I suppose is common and we have to consider it. Notice 

Taylor & q{ (^jjat order was served on the executors, and the short question 
Sons. 

which we have to consider is, whether the effect of that order, and 

of the notice, gives the judgment creditor some equitable charge or 
lien upon the share of the judgment debtor, so as to bring the 
judgment creditor within the definition of a secured creditor con- 
tained in the Bankruptcy Act ? 

At one time I had some little doubt about it, and I thought it 
might be made out ; not that there is any magic in equitable exe- 
cution, which is a short phrase for a long process. There is no 
such thing as equitable execution until you actually get the thing 
into your own hands. What is meant by equitable execution, is a 
procedure to obtain money. It is not like Q.fi,fa, It is far short 
of that, and the right way to obtain equitable execution is to file a 
bill, according to the old practice, not only as against your debtor, 
but as against the persons who have got the property you want to 
attach, and I cannot bring my mind to see that an ex parte order 
like this, even followed by a notice, makes it an equitable charge 
under section 168, which is the section which defines secured 
creditor. It is really simply an uncompleted process to obtain 
payment. It; is not a charge, because there is no order upon the 
executors or trustees to pay this money. If they did not choose to 
pay it to the receiver, they could not be attached for disobeying 
the order. It is quite true you could by proper proceedings ob- 
tain an order against them. It would be almost as of course, and 
unless they could give some good reason, I dare say they would 
have to pay the costs of it. But still the property is not the judg- 
ment creditor's yet : it is short of that. He has not got an equi- 
table interest in the property as distinguished from aright to get it 
by a process which is not complete. AVithout going through the 
cases, it strikes me upon reflection that there is something just 
short of the charge : something which is short of a secured credi- 
tor. If he had gone on a little further, he might possibly have 
got the charge. 

I am not sorry to come to this conclusion, for it strikes me this 
is an attempt to obtain a new fashioned charging order. We know 
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what stop-orders are : we know what charging orders are. There i«03. 
are Acts of Parliament which relate to them. When the learned i7 kb 
judge made this order, the veiy last thing he thought of was to ex^^x^ 
give these people a charge. He never dreamed of such a thing ; Tayloe & 
hut an attempt has been made first of all to get a receiver appointed 
ex parte, which is very irregular, and then to give the trustees 
notice of it so as to get the benefit of a charging order by a new 
process which is not to be encouraged. The appeal must be dis- 
missed. 

BowEN, L. J. : 

I entirely agree. It seems to me this is an experiment ; an 
attempt to get a charge in a way never intended by the Acts of 
Parliament. The creditor sues the debtor. Having sued his 
debtor and discovered his debtor has no goods, he comes to the 
judge at Chambers and ex parte as against his debtor gets an order 
for a receivership — gets an order for a receiver to receive monies 
which result from the sale of certain property in the residuary 
estate in which he is interested under a will. 

To begin with, I think the ex parte order was very improperly 
obtained ex parte — that is to say, I do not mean improperly in the 
sense of any dishonest intention, but as a matter of practice it is 
improper that these ex parte orders should be obtained for receivers 
when there is really no danger nor any circumstances under which 
such ex parte orders used to be made in Chancery. But still as be- 
tween Taylor & Son and Voiis fieri non dehuit, nevertheless /«c^M?/i 
raleat, this receivership order is good. What does it amount 
to if good ? It seems to me it does not amount to the creation of 
an equitable interest in the nature of a charge upon the fund in 
question. It falls shoi*t of that. It is a mere direction to the 
receiver to receive and pay over money to the creditor when he does 
receive it. There is nothing to create an interest in the fund, nor 
could such interest, as it seems to me, bo created by a judge at 
Chambers in this way. If a judge at Chambers were to create a 
charge on property, the least that would be required is that the 
persons in whose hands the property is, and upon whom he 
imposed a burden with respect to the property in their hands, should 
be parties to the proceeding, and I cannot myself conceive that a 

F 2 
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1893. judge at Chambers can create a charge in this way upon property 

l^B 1^ ^^^ hands of a third person which that third person has to deal 

Ex^^FABTB ^^*'^' without the opportunity being given to the third person of 

Taylor & appearing. It seems to me it is exactly what my brother Lindley 
Sons. 

has described, viz. : — a step in the proceedings, but not complete. 

Appeal dismissed with costs. 

Solicitors : Leyton, Sons d- Lendon, for Messrs. Taylor & Sons. 
The Solicitor to the Board of Trade, for the official 
receiver. 



Digitized by 



Google 



HIGH COURT OF JUSTICE. 69 



PBACnCE. 

In re wells & CROFT, Ex parte THE SHERIFF OF ^ Beforb 

' Mr. Justiub 

KENT. Vauohan 

Williams. 
Bankruptcy Act, 18U0, section 11, sub-section (1). ^®^^- 

Cods of Sheriff— ExectUion — Fees for levy— Mileage — Several writs of fi, fa, — ^**'*^'y 
Bankruptcy of debtor — Delivery of goods by dieriff to official receiver — 
Costs of the execution— Order under the Sheriffs Act, 1887, Table of Feef, 
August 3lst, 1888. 

Where goods of a debtor have been seized by the sheriff in one place, 
and subsequently another writ of /. fa, against the same debtor is handc<l 
to him for execution, the sheriff is not entitled to charge a levy fee or 
mileage for a second seizure under such second writ unless there is in fact 
a fresh seizure in a different place. 

If the sheriff, when the second writ is delivered to him, has seized goods 
under the first, he may be said, immediately upon the delivery of the 
latter writ, to have seized the goods under that also. 

On application by the shenff for his costs of the execution under 
section 11, sub-section (l), of the Bankruptcy Act, 1890, objection was 
taken, that although the total amount of tlie goods seized was more than 
sufficient to pay the sheriff's claim, certain goods in respect of which costs 
had been incurred had proved to be worth nothing to the bankrupt's 
estate, since subsequent to the delivery of them by the sheriff to the 
officii receiver a distress had been put in by the landlord with the result 
that no money was yielded to the estate by the sale of those goods. 

Held : — That the sheriff had nothing to do with what happened to the 
goods after they had been handed over to the official receiver ; and that 
he was entitled to have the goods dealt with as of the quantity and value 
they possessed at the time when they were handed over. 

XHIS was an Applicatioii by the SLeriflf of Kent for an order 
against the trustee in the bankruptcy, directing payment of a sum 
of £140 Ids., being the amount of the sheriff's taxed costs and 
charges under section 11 of the Bankruptcy Act, 1890. 

Section 11 of the Bankruptcy Act, 1890, provides as follows : — 
" (1) Where any goods of a debtor are taken in execution, and 
before the sale thereof or the completion of the execution by the 
receipt or recovery of the full amount of the levy, notice is served 
on the sheriff that a receiving order has been made against the 
debtor, the sheriff shall, on request, deliver the goods and any 
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1893. money seized or received in part satisfaction of the execution to 

Ix RB the official receiver, but the costs of the execution shall be a first 

Q^Q^ charge on the goods or money so delivered, and the official receiver 

Ex PAiiTE or trustee may sell the goods, or an adequate part thereof, for the 

X HE oHERIFF 

OF Kent, purpose of satisfying the charge." 

The debtor, who traded under the style of Wells d- Croft, resided 
at Orient House, Belvedere; and also carried on business at a 
factory in the same place. 

On May 18th, 1892, the sheriff took possession of the debtor's 
goods both at his residence and at the factory under a writ of 
execution issued by Messrs. Hastie cC- Sons, creditors of the 
debtor who had recovered judgment against him. 

On May 21st, 1892, a second writ of execution issued by 
another judgment creditor named Barlow was handed to the 
sheriff. 

And on June 3rd, 1892, the sheriff received a third writ of 
execution issued by other creditors, Messrs. liohois d- Leete. 

On June 7th, 1892, an order for an interim receiver of tlic 
debtor's property was made upon a petition presented to the 
Bankruptcy Court ; and a receiving order was subsequently made 
against the debtor, upon which he was adjudicated bankrupt. 

On July 11th, 1892, notice was served on the sheriff by the 
official receiver requiring him to withdraw from possession, which 
was accordingly done both at the debtor's residence and at the 
factory. 

One Walter Feast was subsequently appointed trustee in the 
bankruptcy, and the costs and charges of the sheriff having been 
duly taxed, application was made to the trustee for payment. 

The trustee, however, objected to pay the costs in question, 
amounting to £140 Ids., on the ground that there had been no 
delivery of the goods to the official receiver as was required by 
section 11 of the Bankruptcy Act, 1890 : that there were separate 
levies on the house and factory, and that in point of fact the 
goods levied in the house had proved to be worth nothing to the 
estate, a distress having been subsequently put in by the land- 
lord %rith the result that no money was yielded at all by these 
goods to the estate : other objections were taken to certain items 
in the account, and particularly to a sum of £44 alleged to have 
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been paid to the landlord ; and to the levy fees of £1 Is. each and 1893. 
mileage both at the debtor's residence and at the factory, charged i^^ 

under each of the three writs which had been handed to the ^*^^* 

sheriff. Ex pabtb 

Application was now made by the sheriff to the Court to enforce of Kent. 
payment. 

Mnir Mackenzie : for the sheriff. 

Execution was levied by the sheriff and that execution was 
stopped by the bankruptcy. The costs of the sheriff are a first 
charge on the proceeds of the goods. The trustee has ample 
funds in hand, but he refuses to pay the amount due to the sheriff, 
and I now ask for an order directing him to do so. 

liibton : for the trustee. 

In this case levy was made at two places, — at Orient House on 
the furniture there, and a separate levy on the factory. When the 
sheriff's bill is dissected a considerable part of the costs are 
claimed in respect of the furniture at Orient House. I say first, 
that that furniture was never delivered to the trustee under section 
11. The costs of that levy are not payable under the Act because 
the goods were never delivered to the trustee. The words of the 
section are " a first charge on the goods or money so delivered." 
It is for the sheriff to shew that the goods were delivered over to 
the trustee, and unless he shews that he cannot recover. The 
sheriff entered into possession on May 18th, 1892, and continued 
for some time, but the landlord subsequently took away the 
furniture under a distress, and no money was yielded from it to the 
estate. Under section 11 there must be "notice," a ''receiving 
order " and " delivery,** and my contention is that here the goods 
seized were not delivered. 

[Mr. Smith, sheriff's officer for Kent, was called as a witness and 
stated that he levied at Orient House in the action of Hastie A 
Sons against Wells iC Croft, and also in the actions of Barlow and 
Roberts d- Leete against the same defendant. He also levied at 
the factory in all three actions. Notice was received from the 
official receiver requiring him to withdraw on July 11th, 1892, and 
orders were given to that effect to the men in possession at Orient 
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1893. House aud at the factory. The official receiver was in possession 

Ix RE for some time previously at Orient House under an interim order 

Taiorrf ^^^ ^^ "^^^^ 7tli> 1892. The official receiver's men were in pos- 

Ex PARTE session together with the sheriff's men. When the witness with- 
The Sheriff , ^ 

OF Kent, drew his men he left the official receiver's men in possession and 

no landlord was in possession then. He helieved the official 

receiver's men came into possession when the interim order was 

made in June.] 

Vaughan Williams, J. : 

I agree that there must be delivery under section 11, but on the 
evidence, in my opinion, there was deliveiy here. 

liibton : 

Then I object to certain items in the account. I cannot object 
to the taxing master's figures, but under the decision of Tonnend 
V. Sheriff of Yorkshire (L. R. 24 Q. B. D. 621 : at pages 624, 625 : 
59 L. J. Q. B. 156 : 62 L. T. 402 : 38 W. R. 381) I can object 
to the principle on which the allowance is made. I say first, that 
the sheriff is not entitled to charge a sum of £44 alleged to have 
been paid to the landlord for rent. I do not know that the sheriff 
has any power to pay rent which may be due, but in any event this 
sum was not paid by the sheriff, but by the execution creditor, and 
the sheriff cannot charge it in his account. Then I say that three 
seizures have been charged in this account where only one was 
necessary. The sheriff seized both at Orient House and at the 
factoiy under the writ of Hastie d- Sons. The writs of Barlow 
and Roberts d- Leele were subsequently handed to him and he says 
he seized under them. But when the sheriff is once in possession 
of goods, the mere delivery of a new fi. fa, necessarily binds the 
goods without the necessity of any new levy in fact. Here under 
each writ a guinea fee is charged at each place and mileage 9«. 
The order regulating the matter is the order as to fees under the 
Sheriffs Act, 1887, made on August 31st, 1888. 

Vaughan Williams, J. : 
Judgmeut. In the main, I think that the application which has been made 

by the Sheriff of Kent must be granted, but there are one or twx> 
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items which I must deal with. The Sheriff of Kent iu this case 1893. 

seized some goods at the debtor's house at Belvedere and machinery ix re 

in a factory at the same place. Some writs appear to have been cr^^ 

delivered to him after seizure under the first writ. In that state -^'^ J!^''*^" 

The Sheriff 

of things, tliere was a petition iu bankruptcy presented against the of Kent 
execution debtor. Notice of the petition was given to the sheriff, 
and more than that, there was an appointment of an interim receiver 
who went down and took possession — as I find — not only of the 
machinery, but also of the furniture in the house. Section 11 of 
the Bankruptcy Act, 1890, provides that " Where any goods of a 
debtor are taken iu execution and before the sale thereof or the 
completion of the execution by the receipt or recovery of the full 
amount of the levy, notice is served on the sheriff that a receiving 
order has been made against the debtor, the sheriff shall, on 
request, deliver the goods and any money seized or received in 
part satisfaction of the execution to the official receiver, but the 
costs of the execution shall be a first charge on the goods or money 
60 delivered, and the official receiver or trustee may sell the goods, 
or an adequate part thereof, for the purpose of satisfying the 
charge." In my judgment it would appear that all the facts occur 
in this case to entitle the sheriff to have the costs of the execution 
made a first charge on the goods which he delivered. I have found 
that he did in fact deliver all the goods. Under those circum- 
stances, in my opinion he is entitled to the extent to which the 
goods, or the money resulting from the sale of the goods is 
sufficient to do so, to be paid the costs of the execution. It is not 
denied here that iu the total the goods seized, or the money realised 
from the sale of the goods, has been amply sufficient to pay the 
whole of the i>140 19^. the amount of costs claimed. 

The first objection made by the trustee to the order for paymeut 
is this : — The trustee says that there were separate levies on the 
house and the factory — that in point of fact the goods levied on 
in the house have proved to be worth nothing to the estate of the 
bankrupt because subsequently to the delivery of the goods by the 
sheriff to the receiver there was a distress put in and the result 
was that there was no money yielded at all by those goods to the 
estate. I think that that objection is a bad objection. It seems 
to me that the sheriff had nothing to do with what happened to 
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1893. the goods after be had handed them over to the receiver. The 

In rr sheriiF, in my opinion, is entitled to have the goods dealt with as 

^^^ROFT, ^^ ^^® quantity and value which they were at the time when he 

Ex TAKTB^^ handed them over, and under those circumstances that objection of 

OF Kent, the trustee must fail. • 

It would seem to follow, therefore, that there is no answer to 
the claim of the sheriff in so far as the mere question of amount 
is concerned. The charges have been taxed, and the trustee cannot 
question the amount. But he says that there are some objections 
which he is entitled to make on principle. One of those objections 
is, that he is not liable to pay the sum of i*44 allowed on tho 
taxation as having been paid by the sheriff to the landlord. I 
think that is a good objection. The sheriff did not in fact pay 
the money, and he cannot be allowed a sum which he did not pay. 
But this amount will have to be paid to the execution Creditor, 
and that being so, it seems a pity that it could not be paid at once. 
At the same time, I do not think I have any right to order it on 
the present motion. I can only say that if a motion has to be 
made to this Court by the execution creditor with respect to this 
matter, I should in all probability allow the motion and make tho 
trustee pay the costs, whether he acted under the directions of the 
committee of inspection or not, and should not allow him to take 
the costs out of the estate. 

There is one other matter which I must deal with. A fee is 
charged for levying at Orient House in the matter of Hastie & Sons.. 
There is a fee for levying in the matter of Barlow : and also for 
levying in the matter of Roberts & Leete — one guinea each and 
mileage. And then in each case there is also an additional fee 
of £1 Is, for levying at the factory. The result of that is, that 
the sheriff levied in two places, and he says he is entitled to charge 
for three levies because he had three executions, and he relies on 
the order as to fees made under the Sheriffs Act, 1887, and dated 
August 81st, 1888. That order runs, " (2) For seizure by the 
sheriff's oflScer : For each building or place separately rated at 
which a seizure is made . . . J£l Is. (8) For mileage : to include 
the mileage of the bailiff or the man in possession, per mile from 
the sheriff's officer's residence . . . 1«." 

I am of opinion that the sheriff is only entitled to charge for one 
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seizure at each place, and is not entitled to charge three seizures. 1893. 

There is nothing in the new rules to alter the common law rule in i;, rb 

the matter. What that rule was is stated in Chitty*s Archhold at ^^^JjJ;?,.^' 

paffe 860 of the 14th edition, hut it has existed in the book for Ex paute 
*^ The Sheriif 

many many years. The passage I refer to says, " If two or more of Kent. 

writs of Ji. fa, against the same person are delivered to the sheriflf, 
he must execute them all, giving priority to each in the order in 
which they came into his hands ... He must give priority to 
that which was first delivered to him, although the delivery took 
place upon the same day; that is to sa}', he must apply the 
proceeds of any sale under them in satisfaction of that writ first 
which was first delivered to him ; for when the sheriff seizes the 
goods, they are, in point of law, in his custody under all the writs 
which he then has ; and when he sells, he does so also, in point 
of law, under all such writs. If the sheriff, when the second writ 
is delivered to him, has seized goods under the first, he may be 
said, immediately upon the delivery of the latter writ, to have 
seized the goods under that also.'* In my judgment if you have 
one seizure in one place, and then the sheriff has subsequently a 
second writ delivered to him, unless there is a further seizure in 
fact in a difierent place from that in which he has already seized 
he has no right to charge a second seizure. Under those circum- 
stances, the sheriff in this case ought only to be allowed for one 
seizure on the dwelling-house and one at the factory. As, however, 
the sheriff has in substance succeeded in his application, the motion 
must be allowed with costs. The order will be for payment 
A'Dl 17«. !(/. with costs. 

Application allowed. 

Solicitors : Palmer cC Bull, for the sheriff. 

Keene MarsUind cC* BnjdcUy for the trustee. 
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DIVISIONAL In re head, Ex parte KEMP. 

COURT. ' 

x^^^^^^ Bankruptcy Ad, 1883, iccHon 40. 

«^r 11 T lAMft. J 

j^yiy * Conremon of assttB — PartnerMp — Alteratian of estate by partnership deed— 
"WuiGHT, J. Death of partner — Bankruptcy of survivor — Partnerdiip assets claimtd by 

1893. trustee as separate estate, 

February 2nd, By ^ ([,qq^ executed at the time when the bankrupt was taken into 

partnership by his father in a banking business it was provided that the 
capital of the said partnership then was ami shouhl during the continuance 
of the partnership remain the sole proi>erty of the father, as well as the 
reserve fund set aside by him to provide for bad debts. 

In the event of the death of the father during the lifetime of the sou 
and during the continuance of the partnership, the name of the father 
was to remain in the iinu, and all the capital emjdoyed by the father in 
the business at the time of his death was to remain therein and be 
employed by the son in canning on the business for the peiiod of one 
year, the son depositing with the executors of the father sufficient secui-ity 
for the repayment of the said capital with interest. And from and after 
the end of the teim of one year the son should be absolutely entitled to 
the whole of the capital and profits of the business on payment to the 
executoi-s of a sum of money etjual to the amount or value of the whole 
of the capital (whether as reserve fund or otherwise) which might happen 
to be invested by the father in the business at the time of his death. 

It was further provided that on the death of either jmrtner during the 
continuance of the partnership, the surviving partner, liis executors or 
administrators, should, if re<|uired, execute and deliver a bond in a 
sufficient ])enalty to the executors or administrators of the deceased 
partner for indemnifying him and tlie. estate of the deceased partner from 
the debts, engagements and liabilities of the ])artnership and from all 
expenses on account of the same, and the executors or admiui:^trators of 
the deceased partner should, if retiuired, (subject to the provisions of the 
last-mentioned clause), release and assign unto the surviving partner, his 
executors or administrators all their share, nght, title and interest in the 
capital and property of the partnership and empower them to recover and 
receive the same. 

The father died during the lifetime of the son, and the son after 
canning on the business for a time became bankrupt. 

On application by the trustee in the bankruptcy for an order declaring 
that all the assets formerly belonging to the partnership had at the 
commencement of the bankruptcy become the separate property of the 
bankrupt and vested in the trustee as part of his separate estate, 

jfeld : — That the partnership deed had not the effect of converting 
the partnership assets into the separate estate of the son : that the agree- 
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luent was an executory rather than an executed one ; and that, at any rate, i898. 

upon the tnte construction of the deed it was only to vest the assets in the '-»-' 

son subject to the payment of the capital Uead 



Ex PAUTR 

Kemp. 



X HIS was an Appeal from a decision of the judge of the County 
Court at Tunbridge Wells, by which he in effect refused an 
application by the trustee in the bankruptcy of George Searle 
Head for an order declaring that all the assets formerly belonging 
to the partnership carried on between the bankrapt and his late 
father had at the commencement of the bankruptcy, by virtue of 
the articles of partnership or otherwise, become the separate 
property of the bankrupt and vested in the trustee as part of his 
separate estate. 

The father of the bankrupt formerly carried on business as a 
banker at East Grinstead ; and on February 21st, 1871, the bank- 
rupt joined his father in the banking business, the firm being 
thenceforth known under of style of G. & G. S. Head. 

By the deed of partnership which was then executed, it was 
provided {inter alia) as follows : — 

'^7. The capital of the said partnership is now and shall 
during the continuance of the said partnership remain the sole 
property of the said George Head (the father) as well as the 
reserve fund set aside by him to provide for bad debts as it stood 
on the 81st day of December last, and such capital and the said 
reserve fund as at the date aforesaid are accordingly respectively 
expressly excluded from the said partnership, but as the said 
George Searle Head (the son) takes no interest in the said reserve 
fund as at the date aforesaid it is expressly intended that he 
shall not be liable for any losses which may hereafter accrue in 
respect of advances made by the said George Head in the course 
of his banking business prior to the said 31st day of December 

last." 

" 17. Each of the said partners will punctually pay his separate 
debts and indemnify the other of them and the capital and 
property of the said partnership against the same and all expenses 

on account thereof." 

** 20. The said George Head and George Searle Head shall ba 
entitled to the net profits arising from the said business ... in 
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1893. the following proportions, namely the said George Head to three* 
In rb fourths parts thereof and the said George Searle Head to one- 
Ex^p^HTB ^^^^'^^ Pft^ thereof. 
Kbmp. « 21. In the event of the death of the said George Head daring 

the lifetime of the said George Searle Head and daring the 
continuance of the said partnership the name of the said George 
Head shall remain in the said firm, and all the capital employed 
hy the said George Head in the said business at the time of his 
death shall remain therein and be employed by the said George 
Searle Head in carrying on the said business for the period of one 
year from the day of the death of the said George Head, and the 
said George Searle Head shall deposit with the executors or 
administrators of the said George Head title deeds of real estate 
or other sufficient security for the repayment of the said capital at 
the time aforesaid w ith interest in the meantime after the rate of 
four pounds ten shillings per cent, per annum payable half yearly 
on the 30th day of June and the 30th day of December in every 
year, the first payment of such interest to be made for the propor- 
tion of six months up to the 80th day of June or the 30th day of 
December next succeeding the date of the death of the said 
George Head. And from and after the end of the said term of one 
year the said George Searle Head shall be absolutely entitled to 
the whole of the capital and profits of the said business, on 
payment to the executors or administrators of the said George 
Head of a sum of money equal to the amount or value of the whole 
of the capital (whether as reserve fund or otherwise) which may 
happen to be invested by the said George Head in the said 
business at the time of his death, subject nevertheless to any 
deduction which by virtue of these presents the said capital or 
reserve fund may be liable for at the date of the death of the said 
George Head. 

"22. On the death of either partner during the continuance of 
the said partnership, the sui*viving partner, his executors or 
administrators shall, if required, execute and deliver a bond in a 
sufficient penalty to the executors or administrators of the 
deceased partner for indemnifying him and the estate of the 
deceased partner from the debts, engagements and liabilities of the 
said partnership and from nil expenses on account of the same, 
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and the executors or administrators of the deceased partner 1893. 
shall if required (subject to the provisions of clause 21 herein- i^Tki 
before contained) release and assign unto the surviving partner, e^pautb 
his executors or administrators, all their share, right, title and Kehp. 
interest in the capital and property of the said partnership, and 
empower them as much as in them lies to recover and receive the 
same. 

'* In WITNESS, fee.*' 

On December 10th, 1890, George Head, the father of the 
bankrupt, died. 

On March 24th, 1892, a receiving order was made against the 
bankrupt in the County Court, upon which adjudication followed. 

On June 14th, 1892, application was made by the trustee in the 
bankruptcy to the County Court judge for directions and for an 
order declaring that the assets which had formerly been joint 
property were converted into separate estate and might be dealt 
with accordingly. 

The County Court judge in the end directed the application to 
stand over until certain accounts in a pending Chancery Action 
relating (inter alia) to claims against the partnership had been 
taken, and from that decision the present appeal was brought, it 
being agreed that the matter should be dealt with as if it were an 
original application to the Court. 

Herbert lieeJ, Q. C, (Wace with him) : for the trustee. 

The business was carried on by the bankrupt and his father 
down to the death of the father on December 10th, 1890. After 
that the bankrupt continued the business. The assets of the 
business were used; old creditors were dealt with and new 
liabilities incurred in place of the old liabilities, and a great deal 
of money, the proceeds of the new business, was employed in 
discharge of debts which had been due at the father's death. At the 
date of the bankruptcy there were debts still existing which existed 
at the date of George Head's death amounting to ^26,000. The 
assets outstanding which existed at the date of George Head's 
death have been estimated at £28,000, but it is said they will only 
realise something li v3 £6,000. The amount is not very material. 
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1893. the important question being that there is something which wonld 
Inm ^® J^^^^* estate if there was no conversion. The case as to which 
Head, ^Jj^ Court will probably feel the most diflSculty is that of In re 
K^p. Simpson (L. R. 9 Ch. App. 572 : 48 L. J. Bank. 147). There 
^' Four persons carried on a business in partnership under a deed 
which provided that the death of a partner should not dissolve tho 
partnership, but that the business should be carried on by the 
survivors or survivor, and the share of the deceased partner 
ascertained at the next half-yearly stocktaking, and paid to his 
representatives by instalments. Two of the partners died, and 
afterwards the survivors became bankrupt. No steps had then 
been taken to ascertain the shares of the deceased partners. It 
was held that the creditors of the four partners had no right to 
have the joint assets of the four which remained in specie applied 
first in payment of their debts." In that case the case of Ex parte 
Morley, In re White (L. R. 8 Ch. App. 1026 : 48 L. J. Bank. 
28: 29 L. T. 442 : 21 W. R. 940) was distinguished; and in his 
judgment Lord Justice Mellish said: "The question is really 
whether, according to the true construction of the articles of 
partnership, the interest of the deceased in the assets is not to 
pass immediately on the death of one of the partners. I am of 
opinion that it is. The articles say that in case of the death of any 
of the partners, such event shall not dissolve tho partnership ; that 
is to say the survivors are to continue to be partners inter se. It 
clearly does not mean that the executors are to be partners, but 
that the survivors shall continue to be partners, and may deal with 
tho assets in any way they please — not for the purpose of winding 
up, as they must have done in the ordinary case— but they may go 
on dealing with the assets for the purpose of the continuing 
business. And the share of the partner dying is to be ascertained 
at the succeeding stocktaking after the death, and the balance 
then found to be due is to be paid in a particular way. That 
clearly shews that what is meant by ' the share ' is the sum to be 
paid the executors in respect of tho share of the deceased. • 
. . . I am of opinion that the whole interests in the assets 
passed immediately on tho death of one partner to the survivors, 
and the right of the executors was to have the value ascertained in 
a particular way, and then to receive the amount in a particular 
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way. I am also of opinion that the ascertaining of the value, was 1893. 
not a condition precedent to the passing of the property in the ix rb 
assets, and that the assets went to the surviving partners." -j^^ "^^^ 
(Counsel also referred to Ex parte Dear, In re White, L. R. 1 Kbmp. 
Ch. Div. 514 : 45 L. J. Bank. 22 : 34 L. T. 631 : 24 W. R. 
525.) If it is held that a conversion has taken place, the duty of 
the trustee in this case will he very much simplified. The 
proceedings in Chancery are really wholly independent of the 
bankruptcy. 

Tindal Atkinson, Q, C. (Carrington with him) : for the execu- 
tors of George Head. 

Authorities are really not of much value in a case of this kind. 
If it is a question of the intention of the parties, we must look at 
the document. We must see whether it was intended that on the 
death of George Head the whole of his capital should pass ipso 
facto to his son, leaving to the executors oTily the right of action for 
the recovery of the price. This was a case of father and son. The 
son had brought nothing into the business, and the whole capital 
belonged to the father. 

Vaughan Williams, J. : 

I am of opinion on the whole that there is not sufficient in this Jadgment 
case to make us come to the conclusion that there has been a con- 
version of the joint estate. As a matter of fact this case, and every 
case of the kind, must depend on the construction of the partner- 
ship deed which governs the particular partnership aflfairs. It is 
in each case a question of construction to be gathered from the 
words within the four corners of the partnership deed. In this 
case one should not leave out of consideration the fact recited in 
the deed that the whole of the capital of the partnership was, at the 
time of the execution of the deed, and was to continue, the sole 
property of the father. Under those circumstances provision is 
made in clause 21, for what was to happen in the case of the death 
of George Head, the father. Having regard to the nature and 
mode of the business — that of bankers — it is plain that unless the 
bank was to stop on the death of the father, the father through his 
representatives could not get his capital repaid to him immediately 

M.B.— VOL. X. a 
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1803. on his death : and nnder those circumstances we must regard the 
IsTrb deed, and especially clause 21 of it, rather as machinery for the 
Ex PAUTB P^y"^®^^*' ^^^ ^ ^^^ father of his capital in a manner least damaging 
Kemp. to the business, than as a way by which the father was to part with 
his right to the partnership assets. The question we have to 
decide is not really a question about the capital at all. It is a 
question as to whether the partnership deed intended that under 
the circumstances of the death of the father, the father should give 
up his right as against the continuing partner to have the partner- 
ship property appropriated first to the payment of the partnership 
liabilities. Bearing that in mind I can only come to the conclusion 
that although the son was to be allowed to use the partnership 
assets for the new business, and although primd facie it might 
seem that the father intended that his interest on his death should 
pass to his son, subject to the son giving security, yet I think that 
having regard to the construction of this deed, the intention was 
that, although the son was to have the user of the assets for the 
business, the father did not intend, and the parties to the deed did 
not intend, that the father's lien on the assets should pass away 
until there had been actual payment of the amount of the assets to 
the executors. Under those circumstances, I think that that which 
can be applied as joint estate should be applied in payment of the 
joint debts on the ground that there has been no conversion. I 
am afraid that considering the lapse of time which has occurred 
since the death of the father, there will be the necessity for an 
account. 

Wright, J. : 

I am of the same opinion, and on two entirely distinct grounds. 
I quite agree with what my learned Brother has said. In the first 
place I think that a sufficient ground for our decision is, that this 
was an executory and not an executed agreement for the transfer. 
It is much less an executed agreement than an agreement which 
was held to be only executory in the case of Ex parte Wood, In re 
Wright (L. R. 10 Ch. Div. 554 ; 89 L. T. 646 ; 27 W. R. 401). 
But, in the second place, if it was executed I think the principle 
laid down in the case of Ex parte Morley, In re White (L. R. 8 Ch. 
App. 1026) applies, and that the construction of the deed is that it 
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was only to vest the assets iu the son subject to the payment of the 1893. 
capital. It was not to vest them merely subject to his signing a i^ ee 
piece of paper. e|^»^„Vb 

Kemp. 
Appeal dismissed with costs 

Solicitors : Linklaters dt Co.y for the trustee. 
Clarke d Calkin^ for the executors. 
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FBACTICE. 

Bbforb In be ALLEN & CO., Ex pabte STKONG & HANBURY. 

Hr. Jvsticb 

Williams. Bankruptq/ Ad, 1883, section 37. 

1893. 

»— ,— ' Proof of debt — Independent covenant in mortgage deed thai mortgagors purchase 

February 14 M, certain amount of goods yearly from mortgagees^ Bankruptcy of mortgagors — 

^^ ' • Proof by mortgagees for alleged loss of profit — Bonus covenant — Estimate of 
damage. 

An indenture of mortgage executed by the debtors as security for 
certain advances made to them contained {inter alia) a covenant whereby 
the mortgagors covenanted with the mortgagees during the term of six 
years, to order, take, receive and purchase in each year fiom the mortgagees 
such quantity of goods as should amount in respect of the first three years 
of the said term to the aggregate sum of £18,000, and in respect of each 
succeeding year to the sum of £6,000 at the least. 

After goods to the value of £616 had been ordered and supplied a 
receiving order was made against the debtors; and a proof was subse- 
quently tendered against the estate by the mortgagees for the sum of 
£4,422 in respect of alleged loss of profit on the uncompleted contract 

This proof was rejected by the trustee on the ground that the alleged 
liability of the debtors was not provable, and that in any event the value 
of such liability for alleged loss of profits was incapable of being fairly 



Held .-—That the liability was not incapable of estimation ; and that 
a proof on the covenant must be admitted. 

But that it must be referred to the registrar to ascertain, under all the 
circumstances of the case, the amount for which such proof ought to be 
allowed. 



J_ HIS was an Application to reverse the rejection by the trustee 
of a scheme of arrangement of the debtor's affairs, of a proof of debt 
for £4,422 18s. 9d., which had been tendered by the applicants 
against the estate. 

The debtors formerly carried on business as publishers under the 
style of W. IL Allen d Co., at 13, Waterloo Place. 

The applicants, Messrs. Strong d Hanbury, are paper merchants, 
of Upper Thames Street, E.G. 

On August 20th, 1890, the applicants advanced certain moneys 
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to the debtors upon the security of an indenture of mortgage, then 1893. 
executed by the debtors. This indenture purported to secure a sum In rb 
of il2,000, and further advances not exceeding £2,000, and con- ^ Ex^fa-Ji''* 
tained (inter alia) the following covenant : — " And the mortgagors ^»o^o & 
do hereby jointly and severally covenant with the mortgagee, his 
executors, administrators and assigns^ that the mortgagors during 
the term of six years, to be computed from the day of the date of 
these presents (whether this security shall in other respects so long 
continue or not) and during the further continuance (if any) after 
such term of this security, will from time to time in every quarter 
of a year in the usual course of their said business or otherwise, 
order, take, receive and purchase of and from the said firm of 
Strong & Hanbury (provided that the said firm shall be able and 
willing to supply the same) so much and such quantity of paper, 
stationery, or other goods manufactured or dealt in by the said firm 
as, according to the price or rate at which the same are supplied by 
the said firm, or such other price or rate as the mortgagors and the 
said firm may mutually agree upon, shall amount in value in each 
of the respective periods hereinbefore mentioned to the respective 
sums hereinafter mentioned (that is to say) in respect of each of 
the first three years of the said term to the sum of £4,000 at the 
least (but so that the aggregate sum in respect of such whole period 
of three years shall not be less than the sum of £18,000), and in 
respect of each succeeding year during the continuance of the said 
term, and also in respect of each succeeding year after the expira- 
tion of the said term, and during the continuance of this security, 
to the sum of £6,000 at the least, and so at the rate of £6,000 a 
year in respect of any period after the expiration of the said term 
less than one whole year.** 

On October 22nd, 1890, Messrs. W. H. Allen dh Co. transferred 
their business to a limited company, taking the shares therein by 
way of payment and paying off numerous encumbrancers by creat- 
ing debentures; and the habendum of the deed then executed, 
specified that the new company should hold the property assigned 
freed from the indenture of mortgage of August 20th, 1890, ** ex- 
cept the personal liability of the said parties hereto of the fourth 
part (the mortgagors) in respect of the covenant contained in the 
indenture of mortgage of August 20th, 1890, to order, take, 
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1893. receive and purchase of and from the said firm of Strong & 
Is BE Hanbnry " the quantity of paper, stationery, &c., mentioned in the 
^ f™t,^" said covenant. 

TjX partb 

Strong & On August 11th, 1891, a receiving order was made against IF. 
H. Allen <£ Co., and eventually a scheme of arrangement was 
approved by the Court. 

On May 7th, 1892, a proof was tendered by Messrs. Strong cf 
Hanbury against the debtors' estate for the sum of £4,422 18«. 9(1., 
the proof alleging that the debtors were justly and truly indebted to 
the applicant in that sum, ** for profit on uncompleted contract, dated 
20th August, 1890, for supply of goodato the amount of £36,000," 
and for which they held no security. The following " Particulars 
of Account " were also given : — " Contract dated 20th August, 
1890, for supply of goods amounting to £36,000, in respect of 
which goods to the value of £616 11«. 9d. have been ordered and 
supplied, bearing profit at 12J per cent., viz. : — £77 1«. 3d. 
The uncompleted amount in respect of the said contract is 
£35,383 8s. 3d., upon which sum the profit would amount to the 
sum of £4,422 18s. M. Thus 12^ per cent, on £36,000 equals 
£4,500. Deduct 12J^ per cent, on £616 lis. 9d., namely, 
£77 Is. 3d., leaving balance £4,422 18s. 9d." 

On December 7th, 1892, this proof was rejected by the trustee on 
the grounds : — (1) that the alleged liability of the debtors for the 
alleged loss of profits in consequence of the debtors not carrying 
out the contract referred to in the proof, was not provable against 
the debtors' estate : (2) that the value of the said alleged liability 
for the alleged loss of profits was incapable of being fairly assessed: 
(3) that the loss of profit for which the proof was made was not, 
nor would any part thereof be, recoverable as damages in an action 
against the debtors for not carrying out the alleged contract. 

Messrs. Strong <t Hanbury now applied to the Court to reverse 
this rejection. 

Beddall : for Messrs. Strong & Hanbury. 

This proof appears to have been really rejected by the trustee on 
the ground that the liability is not capable of being estimated 
under section 37 of the Bankruptcy Act, 1883. If the question of 
principle is decided by the Court, the amount for which proof ought 
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to be allowed can doubtless be agreed upon or can be fixed by the 1893. 

Court. The matter is an important one even for the debtors, is rb 

because if this liability is not capable of proof or of estimation, the '^e^^tm''' 

discharge of the debtors would not release them from the claim Stbono & 

Hanbury. 
under the covenant. The substance of this covenant is that the 

debtors would for a certain period take goods at the ordinary prices 
charged by the creditors, to the amount of £36,000, and what the 
creditors have proved for, is for the damage sustained by reason of 
the contract being put an end to by the bankruptcy. The liability 
was to take the goods and pay for them and the trustee objects 
that that liability is incapable of estimation, and therefore cannot 
be proved under section 37. This is not a unilateral contract. 
The document is a document under seal and the debtors are bound 
by the covenant. It has been entered into for valuable considera- 
tion. The words of section 37, are as wide as language can make 
them, and the Courts have held that almost every possible thing is 
now capable of being estimated. The section provides that ** All 
debts and liabilities, present or future, certain or contingent, to 
which the debtor is subject at the date of the receiving order, or to 
which he may become subject before his discharge by reason of any 
obligation incurred before the date of the receiving order, shall be 
deemed to be debts provable in bankruptcy." Then " liability " is 
defined by the section as including ** any compensation for work or 
labour done, any obligation or possibility of an obligation to pay 
money or money's worth on the breach of any express or implied 
covenant, contract, agreement, or undertaking, whether the breach 
does or does not occur, or is or is not likely to occur, or capable of 
occurring before the discharge of the debtor, and generally it shall 
include any express or implied engagement, agreement, or under- 
taking, to pay or capable of resulting in the payment of money, or 
money's worth, whether the payment is, as respects amount fixed 
or unliquidated ; as respects time, present or future, certain or 
dependent on any one contingency or on two or more contingencies ; 
as to mode of valuation capable of being ascertained by fixed rules, 
or as matter of opinion.*' (Counsel referred to Collyer v. Isaacs^ 
L. R. 19 Ch. Div. 342 : 51 L. J. Ch. 14 : 45 L. T. 567 : Ex 
parte Neal, In re Batey, L. R. 14 Ch. Div. 579 : 43 L. T. 264 : 
28 W. R. 875 : Ex parte Stapleton, In re Nathan, L. R. 10 Ch. 
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1893. Div. 586 : 40 L. T. 14 : 27 W. R. 327.) In the present case the 

In rb liahility is very easy of estimation. The applicants have filed an 

'^^x 'pABTB *' •^ffi^^'^i^ i^ which they have set forth the principle on which they 

Strong & have estimated their damages and a jury would have no diflSculty 
Hanburt. 

in assessing damages. There is a margin profit of 12| per cent. 

In the deed of Octoher 22nd, 1890, by which the debtors' business 

was assigned to the limited company, there is a special exception 

of the personal liability contained in the indenture of mortgage. 

It was never the intention of the parties that the liability should 

be put an end to, and the words of exception were inserted for that 

reason. (Counsel also referred to Hardy v. FothergiU, L. R. 13 

App. Cas. 351 : 58 L. J. Q. B. 44 : 59 L. T. 273 : 37 W. R. 

177.) 

Muir Mackenzie : for the trustee. 

The proof here is for profit of 12J per cent, on £35,383 88. 3d. 
which it is alleged would be £4,422 188. 9d. That is after 
deducting all costs of materials, manufacture, and other incidental 
charges. But under the circumstances there can be no profit 
which will justify a proof. The suggested profit of 12 J per cent, 
is too remote to form the subject of provable damages at all. 
When damages for loss of profits are allowed, it is because the pro- 
fits form part of the contract. But in the present case all that was 
in the contemplation of the parties was that certain trade should be 
done. The only profits are the profits which Messrs. Strong <& 
Hanbiiry might have made on sub-contracts if the contract had 
gone on. But that is not like a profit for re-sale in a market, 
which can be known. This covenant is to do a certain amount of 
trade which may possibly bring a collateral advantage. The parties 
might know that they would have a certain large customer but 
that is all, and the profit would depend on contingencies. There 
might even be a loss if Messrs. Strong d Hanbiiry were forced by 
trade unions or otherwise to pay a high price for materials or 
wages or anything of that kind. The damages are therefore too 
remote. But even if the damages are not too remote they are in- 
capable of being estimated. (Counsel referred to Linton v. Linton^ 
see ante, Vol. U. p. 179 : L. R. 15 Q. B. D. 239 : 54 L. J. Q. B. 
529 : 52 L. T. 782 : 33 W. R. 730.) The only element on which 
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profit could be estimated here would be the ability of Messrs. 1893. 
Strong d Ilanbury to earn it under the contract. The terms of i^ rb 
the contract are for the debtors to go on being a customer. The ^^^Ytaute* 
proof says that by reason of the bankruptcy they have ceased to be Stkono & 
a customer, and if they had gone on Messrs. Strong dc Hanbury 
would have made a profit of 12^ per cent. But that is all in the 
clouds. 

February 2l8t. 

Vaughan Williams, J. : 

I have looked carefully at the documents in this case and I think Jadgment. 
that the trustee was wrong in rejecting the proof. If Mr. Beddall 
will forgive me for saying so, I have looked everywhere I possibly 
could in the hope that I might be able to decide against him, 
because his client has really no merits. The transaction was a 
mortgage transaction, in the middle of which an independent 
covenant is introduced. It was a covenant wholly independent 
of the mortgage, and is what is sometimes called a " bonus " 
covenant, the consideration for it being the entering into the 
mortgage deed which the mortgagees might not do if they had 
not got the bonus of this independent covenant. In my opinion 
the trustee was bound to admit the proof. Mr. Mackenzie con- 
tended that the damages could not be estimated at all. I do not 
agree with that contention. It may be true that the mortgagees 
were under no obligation to supply goods, but that does not 
prevent damages being estimated for the breach by the mort- 
gagors of the covenant to take the goods. It may and does 
make the estimate more difficult. Whoever has to make the 
estimate will no doubt take into consideration not only the fact that 
the mortgagees were not bound to supply the goods, but also that 
under the circumstances they would not be very likely to be willing 
to do so. That may reduce the damages and probably will do so. 
But it is wrong to say that the damages are incapable of being 
estimated. What I propose as a proper thing to do is, to refer the 
estimate of damages to one of the registrars to ascertain. The 
trustee having rejected the proof it seems idle to send to him to 
make an estimate. I think the Court should make the estimate. 
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1893. and I shall ask the registrar to do so. But I must lay down this 
In bb principle. It seems extremely probable, having regard to the deed 
^^JLn* ^^ October 22nd, 1890, by which the mortgagees were parties to 
Strong ic the conveyance to Allen & Co., Limited, that Allen & Co., Limited, 
was a company which was formed with the full knowledge and 
assent of the mortgagees. If that is so, it seems to me that the 
damages ought to be estimated at a very low amount, because 
volenti nonjit injuria, the mortgagees cannot encourage the mort- 
gagors to form a company to take over their business, and then sue 
the mortgagors for breach of the covenant to take the goods from 
the mortgagees. Subject to that observation the registrar may 
assess the amount for which the proof for damages ought to be 

made* 

Applicaiion allowed. 

Solicitors : Clapham Fitch dt Co,, for Messrs. Strong & Hanbury. 
Munton Jc Morriss, for the trustee. 



Digitized by 



Google 



COURT OF APPEAL. 91 



PRACTICE. 

In be hughes, Ex pabte HUGHES. ^aKl.^ 

Bbfobb 
Bankruptcy Act, 1883, section 4, sub-section 1 (a). Thb Master 

OF THB Rolls, 
Act of Bankruptcy — Assignment of debtor's property to trustee for benefit of I^dlby,L.J., 
creditors (jener ally— Exception of leaseholds — Declaration of trust of leasC' ^i^i^ * 
holds. .^v^ 

Where a debtor executed a deed by whicli he granted and assigned all J^areh nth 



his property, except leaseholds, to tnistees in trust for realisation and 
division amongst all his creditors as in bankruptcy ; and the deed further 
contained a declaration of trust in respect of the leaseholds, by which the 
debtor was to stand possessed of all leaseholds and leasehold interests in 
trust for and to convey and assure the same as the trustees might direct. 

Held (Lord Esher, M.R., dissenting) : — That the deed in question was a 
conveyance or assignment of the debtor's property to trustees for the 
benefit of his creditors generally within the meaning of section 4, sub- 
section 1 (a) of the Bankruptcy Act, 1883 : and that the execution of it 
was therefore an act of bankruptcy. 

The case of In re Spackman, Ex parte May (see ante, Vol. VII., p. 100, 
L. R., 24 Q. B. D. 728), considered. 



and 28M. 



T 



HIS was an Appeal from an order of the Divisional Court in 
Bankruptcy affirming a receiving order which had been made 
against the debtor in the County Court at Swansea. 

The case raised a very important question with regard to the 
effect of a deed of assignment for the benefit of creditors as an act 
of bankruptcy under section 4, sub-section 1 (a), of the Bankruptcy 
Act, 1883. 

Section 4, sub-section (1), provides that a debtor commits an 
act of bankruptcy " (a) If in England or elsewhere he makes a 
conveyance or assignment of his property to a trustee or trustees 
for the benefit of his creditors generally.** 

On June 13th, 1892, the debtor, Richard Hughes, executed a 
deed which purported to be an indenture made between the debtor 
and D. R. Knoyle and W. Bennet as trustees, and recited that 
" WHEitEAS the debtor is justly and truly indebted to the persons 
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1893. and firms of the third part who are creditors of the debtor in the 
In rb several sums of money set opposite their names in the schedule 
Ex^p^TB thereto, and has proposed and agreed to convey and assign all and 
HuoHBs. singular his property and efifects unto the trustees'* upon the 
trusts mentioned, the indenture witnessed that the debtor thereby 
granted and conveyed to the trustees " all and every his freehold 
and copyhold messuages, lands, tenements, and all other his 
hereditaments and premises whatsoever and wheresoever, except 
leaseholds *' . . . and assigned '^ all his stock in trade, chattels, &c., 
and all other his personal estate, except leaseholds," in trust to 
sell the same and pay the expenses of sale and the costs ; to pay 
any preferential debts as in bankruptcy, and to divide the residue 
rateably amongst the creditors generally. . . . The deed 
also contained the following proviso : — " Provided always and it is 
hereby declared that the debtor shall stand possessed of all lease- 
holds and leasehold interests in trust for and to convey and assure 
the same as the trustees shall from time to time direct." 

The whole value of the debtor's property was stated to be 
£8,625 ; and that the leaseholds had been valued at £925. 

A receiving order was subsequently made against the debtor 
by the registrar of the Swansea County Court on the ground that 
the execution of the above deed was an act of bankruptcy. 

On February 16th last, the debtor appealed from that order to 
the Divisional Court on the ground that no act of bankruptcy had 
been committed, it being contended that the deed did not con- 
stitute an act of bankruptcy by reason of the decision in the case 
of In re Spacknmn, Ex parte May, (see ante, Vol. VII., p. 100 : 
L. B. 24 Q. B. D. 728 : 59 L. J. Q. B. 806 : 62 L. T. 849 : 88 
W. E. 497), in which the Court of Appeal held that an assignment 
to constitute an act of bankruptcy must be an assignment of 
substantially the whole of the debtor's property, and that a 
declaration of trust was not an assignment within the meaning of 
section 4, sub-section 1 (a). 

The Divisional Court in Bankruptcy aflSrmed the order of the 
County Court registrar, and from that decision the debtor now 
appealed to the Court of Appeal. 

E. Cooper Willis, Q.C. (F. C. Willis with him) : for the debtor. 
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The real question is whether this deed falls within the decision 1^93. 
of In re Spackman, Ex parte May (see ante, Vol. VII., p. 100). In he 
In the present case it was not a conveyance of the whole of the £x^paetb 
debtor's property. There was a conveyance of part and a declara- Huohbs. 
tion of trust of the remainder which was worth £925. That is a 
very substantial exception. The intention of the section was that 
there should be an assignment in the ordinary meaning of the 
word, of the whole or substantially the whole of the debtor's 
property. The word " property " is defined by section 168 of the 
Act as including ** money, goods, things in action, land, and every 
description of property, whether real or personal, and whether 
situate in England or elsewhere ; also, obligations, easements, and 
every description of estate, interest and profit, present or future, 
vested or contingent, arising out of or incident to property as 
above defined." The judgments in In re Spackman, Ex parte May 
(see ante. Vol. VII., p. 100), clearly shew that this deed is not an 
act of bankruptcy. (Counsel also referred to Ex parte Bourne, 
16 Ves. 149.) 

Herbert Reed, Q.C. (Cluer with him) : for the petitioning 
creditor. 

This is the ordinary form of drawing a creditor's deed, especially 
where there are leaseholds. The recital to the deed here says 
that the debtor has agreed to convey and assign " all and singular 
his property." Then there is an assignment of all except lease- 
holds, and a declaration of trust of the leaseholds. That is an 
assurance of the leaseholds. I do not think in conveyancing lan- 
guage it can be said to be an assignment Still I submit that this 
deed was an assignment by a debtor of all his property to a trustee 
for the benefit of his creditors generally and it comes within the 
section. Some of the dicta which appear in the judgments in In re 
Spackman, Ex parte May (see ante. Vol. VII., p. 100), were not 
absolutely necessary for the decision of that case, and they are 
clearly a departure from the usual course of the previous decisions. 
(Counsel also referred to Young v. Fletcher, 34 L. J. Ex. 154.) 

The Master of the Rolls (Lord Esher) : 
We will take time to consider this. 
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In bb 

HuOHESf 
Ex PAKTB 

Httohss. 
Judgment. 



The Master of the Bolls (Lord Esher) : 

In the case of In re Spackman, Ex parte May (see ante, Vol. 
Vn., p. 100), the Court thought itself bound, in the first place, to 
construe section 4, sub-section 1 (a) of the Bankruptcy Act, 1883, 
and then to apply it to the facts of the case. The Court first 
determined the rule of construction, and held that it was to be a 
rule of strict construction, because it dealt with an enactment 
casting an incapacity of managing his own aifairs upon the person 
to be declared a bankrupt. As a result of this rule of construction, 
the Court held that the words '' conveyance or assignment " of the 
debtor's property must be confined to such an act as in ordinary 
legal language would amount to an assignment or conveyance of 
the property dealt with, and that a contract or covenant to deal 
with property in a particular way, or a declaration of trust afiiecting 
property in a particular way, are not in ordinary legal language a 
conveyance or assignment of that property. This construction of 
the section was the foundation of the judgment elaborately reasoned 
by Lord Justice Fry, and clearly stated, I think, by Lord Justice 
Lopes and myself. It was further stated, or was the necessary 
result of the rule of construction relied on, that the whole of the 
debtor's property must be dealt with by such an assignment or 
conveyance as was described in the judgments. I cannot retract 
from the rule of construction, or the consequent construction of 
the section, determined in that case. Applying them to the 
present case, it seems to me that, although a part of the property 
of the debtor was, within the meaning of the section *' assigned or 
conveyed," yet, that a material, substantial part was not so 
assigned or conveyed, and therefore that the only act of bankruptcy 
relied upon before us to support the receiving order was not made 
out. It is not enough to say that the debtor dealt with the whole 
of his property. It is necessary to make out that ho dealt with 
the whole of it by assigning or conveying the whole of it. I think 
the appeal ought to be allowed. 

LiNDLEY, L. J. : 

The only question is, whether this deed is a "conveyance or 
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assignment " of the debtor's property to trustees for the benefit 1893. 

of his creditors generally. The appellant contends that it is not, Ik bb 

because the leaseholds are not conveyed or assigned, and he relies bx^p^mb 

on In re Spackman, Ex parte May (see ante, Vol. VII., p. 100) Htjohbs. 

as an authority in his favour. I will first consider the question 

apart from that authority, and I will then examine the authority 

itself. The statute speaks of a conveyance or an assignment to 

trustees, and those words have to be applied to all kinds of 

property. What is their meaning when applied to property, which 

in practice is seldom, if ever, conveyed or assigned to trustees in 

the strict technical sense? Are the words to be construed as 

extending to and as including the various methods of dealing with 

such property to which conveyancers usually have recourse, 

although such methods are not conveyances or assignments in 

the proper sense of those terms ? Or are the words in question 

to be construed strictly in their proper sense, so as to exclude 

their equivalents in a business point of view? I cannot think 

the latter can be their proper construction. In order to protect 

trustees from the burdens which would be imposed on them by an 

assignment of leaseholds, conveyancers seldom, if ever, assign 

leaseholds to trustees. They have recourse to a declaration of 

trust, instead of an assignment. The same mode of dealing with 

them is adopted when leaseholds cannot be assigned without the 

licence of the lessor, and his licence cannot readily be procured. 

Any conveyancer, instructed to prepare a conveyance or assignment 

by a debtor of all his property to trustees for the benefit of his 

creditors, would draw the deed in the form most appropriate to 

the various kinds of property to which the deed was intended to 

apply. A properly drawn deed for such a purpose would contain 

a grant of the debtor's freehold property, a covenant to surrender 

his copyhold property (if he had any), an assignment of his debts, 

stocks, funds, and securities, and a covenant or trust binding him 

to deal with his onerous property — i.e., his leaseholds and shares 

liable to calls — as the trustees should direct. Such a deed in such 

a form would, in my opinion, clearly be in ordinary legal parlance 

a conveyance or assignment by the debtor of his property to 

trustees for the benefit of his creditors, although, if its various 

parts were analyzed, it would be found that the legal estate in 
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1893. some of the property still remained in the debtor. I cannot 
In KB entertain a doubt that such a deed in such a form would answer 
^^p™B *^® description of a " conveyance or assignment " within the true 
Hughes, meaning of those words as used in section 4, sub-section 1 (a) of 
the Bankruptcy Act, 1883. Nor can I entertain a doubt that the 
deed executed by the debtor in this case is a conveyance or assign- 
ment within that clause of the statute. 

But then it is said that In re Spackman, Ex parte May (see 
ante, Vol. VII., p. 100) is inconsistent with this view. I cannot 
so regard it. In that case there was nothing whatever, which, by 
any stretch of imagination, could be regarded as a conveyance or 
an assignment in any sense whatever. An attempt was made 
to spell out of some correspondence a trust for creditors, and the 
Court held that, if there was enough to create such a trust, yet 
there was no such conveyance or assignment as was contemplated 
by section 4, sub-section 1 (a) of the Bankruptcy Act, 1883. The 
Court was not considering the meaning of conveyance or assign- 
ment as applied to leasehold property, and although there were 
some observations to the effect that a mere declaration of trust is 
not a conveyance or assignment within the meaning of the enact- 
ment in question, I cannot think that those observations were 
intended to apply, or ought to be treated as applying, to a formal 
conveyance or assignment by a debtor of all his property, except 
leaseholds, to trustees for the benefit of his creditors, and a 
covenant or declaration of trust by which his leaseholds are to be 
held and disposed of for their benefit also. The decision itself 
was, in my opinion, quite right ; but to decide that this deed is 
not an act of banki'uptcy and to hold that hi re Spackman, Ex 
parte May (see ante, Vol. VII., p. 100) compels the Court so to 
decide would, in my opinion, be quite wrong. I have hitherto 
purposely refrained from alluding to the law as it stood before 1869. 
But it is clear that the execution by the trader of such a deed as 
this, would have been an act of bankruptcy by him before 1869. 
In the Bankruptcy Act of that year, a section was introduced 
similar in terms to section 4, sub-section 1 (a) in the present Act, 
and from 1869 to the present time, the execution of such a deed 
as the present was always regarded as an act of bankruptcy (see 
In re Wood, L. R. 7 Ch. App. 302). I regard the present appeal 
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as an experiment made to induce the Court to hold that a deed 1893. 
which has been regarded as an act of bankruptcy ever since Ikkb 
bankruptcy laws have existed, is not to be so regarded any longer, exf^rte 
I can find no trace of any intention to alter the law to this extent. Huohm. 
The experiment has very likely been encouraged by some of the 
observations in In re Spackman, Ex parte May (see ante, Vol. VII., 
p. 100) which was decided in 1890, but in my opinion, the experi- 
ment ought to fail. The appeal ought, I think, to be dismissed 
with costs. 

Lopes, L. J. : 

In my opinion this case is distinguishable from In re Spackman, 
Ex parte May (see ante, Vol. VII., p. 100). There was in that 
case no instrument under seal; no ''conveyance;" no "assign- 
ment,'* in any sense of those words. Here there is an instrument 
under seal; there is an ''assignment." But there are observations 
in that case to which I was a party, which it is said, were 
imnecessary for the decision of that case and which go too far. It 
is said that those observations put too strict an interpretation 
on the words " conveyance " and " assignment." After a very 
careful consideration of the matter, I have come to the conclusion 
that the Court in that case did put too strict — too narrow an 
interpretation upon those words. I think they ought to be con- 
strued with reference to the particular property to be dealt with, 
and by the light of the language and practice of conveyancers. If 
instructions were given to a competent conveyancer, to convey and 
assign all the property of this debtor to a trustee for the benefit of 
his creditors, part of that property being leaseholds subject to 
onerous covenants, and subject to a provision against assignment 
without the licence of the landlord, he would prepare an instru- 
ment similar to the deed in the present case, which he would call 
an assignment. If we were to hold this document not to be an 
" assignment," within the meaning of section 4, sub-section 1 (a) 
of the Bankruptcy Act, 1883, we should be holding that a deed in 
the most effectual manner denuding, and intending to denude, the 
debtor of all his properly was not an act of bankruptcy. This 
would be a reaction on the bankruptcy law, which I cannot think 
was contemplated by the Legislature. A conveyaDC3 of all the 

M.B. — VOL. X. H 
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1893. property of a debtor to trustees for the benefit of his creditors 
In rb generally, has always been held to be an act of bankruptcy within 
Ex pStb ^^^^^ of former Acts, equivalent to sub-section 1 (6) of this 
Hughes, section 4. It was said that, although in so doing the debtor did not 
intend to defeat or delay his creditors, yet, it being the necessary 
consequence of his act, he must in law be taken to have intended 
it. He was depriving himself of the power of carrying on his 
trade, and was putting his property into a course of distribution 
different from that which would take place under the bankruptcy 
law. I think it was to get rid of this somewhat forced inference 
that the mere conveyance or assignment of all the property of a 
debtor to a trustee for the benefit of his creditors generally, was 
made an independent act of bankruptcy. I cannot think it was 
intended to alter the law to the extent that it would be altered if a 
debtor was permitted by deed, to divest himself of all his property 
in the most effectual way, having regard to the nature of the 
property, and still not bring himself within the bankruptcy law. 
In my opinion the appeal should be dismissed. 

Appeal dismissed. 

Note : The judgment of the Master of the Rolls was read by 
Lord Justice Lindley in the absence of the learned 
judge. The judgments of the learned Lord Justices 
were also written. 

Solicitors : Thomas, Metcalfe d- Slmrpe, agents for R. T. 
Leyson, Swansea, for the debtor. 
Robbins, Billing d Co., agents for Fisher, Jesson d 
Wilkins, Ashby-de-la-Zouch, for the petitioning 
creditor. 
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PSACnCE. 

In re KRIEGEL, Ex parte TROTMAN. 
Bankruptcy Act, 1883, section 40, sub-section (3). 

Joint and separate estates — Distribution — Inseparable blending of estates — Order 
for consolidation — Grounds for order. 

It wotild seem that the old exception to the rule as to the distribution of 
joint and separate estates that where the estates are so inextricably 
blended as to render it impracticable to keep them distinct the Court will 
order them to be consolidated, still exists. 

But the mere fact that diflBculties are likely to arise in the distribution 
with regard to the investigation of proofs and whether certain creditors 
originally were joint or separate creditors, will not of itself justify the 
Court in making an order for consolidation. 

In March, 1891, two traders who had originally carried on business 
separately, entered into partnership. 

In May, 1891, a receiving order was made against the partners, upon 
which they were adjudicated banknipt. 

The joint liabilities amounted to about £1,240, and the joint assets were 
estimated at about je900. The separate liabilities of the debtors were 
about £2dO and £20 respectively. 

About the time of the presentation of the petition one of the debtors 
became entitled to a sum of £988 under his father's will; and on the 
application of the trustee the County Court judge subsequently made au 
order consolidating the estates on the ground that they were so blended 
together that they could not be kept separate, and that an order for 
consolidation would be for the general benefit of the creditors. 

Held : — That, assuming the existence of the rule that where the joint 
and separate estates are so blended together as to render it impracticable 
to keep them separate the Court will consolidate them, the present case did 
not come within that rule ; and that the order of the County Court judge 
could not, therefore, be supported. 



DIVISIONAL 
COURT. 

Befobb 

Vauohan 

Williams, J. 

AND 

Oainsford 

Bkuce, J. 

1893. 

April Uth. 



T, 



. HIS was an Appeal from an order of the County Court judge 
at Birmingham, by which he directed that the joint and separate 
estates of the bankrupts Paul Kriegel and W. H. Waring, who 
had traded in partnership, should be consolidated ; and that the 
trustee should divide the assets equally amongst the creditors of 
the joint and separate estates. 

H 2 
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1893. Prior to March, 1891, the debtors, Paul Kriegel and W. IL 

In bb Waring, carried on business in Birmingham separately and upon 
^tl^aSil ^^^^^ ^^^ account, as artists' material dealers and picture frame 
TaoTMAN. manufacturers. 

On March 16th, 1891, the debtors entered into partnership and 
amalgamated their business, and removed their respective stocks in 
trade to 79, Corporation Street, Birmingham. 

The assets introduced by the debtor, Paul Kriegel, were estimated 
at £600, consisting of stock £500, and book debts about £100, 
shewing a net asset of £350 after deducting his debts. 

The assets introduced by the debtor, W. II. Waring, were 
estimated at £290, consisting of pictures valued at £200, 
and book debts £90, shewing net assets of £240 after deducting his 
debts. 

The debtors continued to trade in partnership from March 16th, 
1891, until May 6th, 1891, when a creditor's petition was 
presented against the partners, upon which a receiving order was 
made on May 9th, 1891. 

The statement of affairs shewed estimated joint liabilities 
£1,159 ; and estimated joint assets £945 : while the liabilities of 
the debtors separately were stated to be very small. 

In June, 1891, one Edward James Abbott, an accountant, was 
appointed trustee in the bankruptcy. 

The proofs tendered against the joint estate amounted to 
£1,246. The proofs against the separate estate of the debtor, Paul 
Kriegel, amounted to £230 ; and those tendered against the 
separate estate of IF. H. Waring to something over £20. 

The present appellant was a separate creditor of Kriegel, 
and proved against the separate estate of that debtor for 
£94 6«. lOd. 

About the time of the presentation of the petition, the debtor, 
Paul Kriegel, became entitled as legatee under his father's will, to 
a sum of money amounting to £988 2s. lOd. 

This amount was recovered by the trustee, and it appearing that 
the joint estate was not likely to turn out so satisfactorily as was 
estimated in the statement of affairs, an application was made by 
him to the County Court to consolidate the joint and separate 
estates. 
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In support of the application an afl&davit was filed by the trustee 1893. 
in which he stated {inter alia) as follows : — I^Tbb 

"15. I have made a thorough inyestigation of the bankrupt's ex^partb 
affairs, and it appears that the partners have paid both private and Trotman. 
partnership debts out of the partnership assets. 

'* 16. Many of the creditors are seeking to prove against the 
separate estate of the said Paul Kriegel, to which the said 
substantial asset has been added, most of whom are as far as I can 
judge not entitled to do so. 

" 17. In consequence of the intermixing of the book debts of the 
separate businesses of the said bankrupts with the partnership 
business and intermingling of stock belonging to the separate and 
partnership business, the indiscriminate payment of private and 
partnership debts out of partnership assets, the partners ordering 
goods in their own name intended for and used for partnership 
purposes, and other complicated dealings with the said separate 
and partnership assets and the final auction sale of the partnership 
stock, I am quite unable to decide how much of the assets can be 
properly appropriated to the separate estate of the said Paul 
Kriegel, or of the said W. H. Waring, and how much to the 
partnership carried on by them. 

" 18. I further say that in consequence of the said complicated 
dealings with the said estates, I am quite unable to decide which 
of the creditors are entitled to prove against the separate estates 
and to what extent and which should prove against the joint 
estate. 

" 19. The circumstances of each proof are different in character, 
and investigation is needed in each instance, and the directions of 
the Court taken thereon. 

'' 20. The said Paul Kriegel appeared to have had the manage- 
ment of the partnership business and to have kept the books 
relating thereto, and he informs me that it is now quite impossible 
for him to trace the assets of the joint and separate estates to check 
the proofs tendered against the joint and separate estates. 

" 21. As a result of a prolonged investigation of the books kept 
by the said bankrupts, and of many meetings of the committee of 
inspection in this bankruptcy, I am of opinion that the said joint 
and separate estates have been so blended together that it is now 
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1893. almost impossible to keep them separate, and I am advised and 

In rb believe that if this Honourable Court were to make an order for 

:^PARTB *^® consolidation of the joint and separate estates of the said 

Trotjcan. bankrupts, such an order will be for the general benefit of the 

creditors of the said estates, and would enable me to administer and 

distribute more justly the estates and effects of the said 

bankrupts.** 

On August 4th, 1892, an order for consolidation was made by 
the County Court judge ; and from that order the present appeal 
was brought. 

F. C. Willis : for the appellant. 

The effect of the order of the County Court judge is to bring 
into hotchpot the ^988 2«. lOd., and allow the joint creditors to 
participate with the separate creditors in that sum. Apart from 
the order there is more than sufficient to pay all the separate 
creditors of Kriegel in full, and the appellant, who is such separate 
creditor, naturally objects to it. Of course all the joint creditors 
assented to the trustee's application for consolidation. The 
grounds put forward by the trustee in support of his application 
were really (1) that the joint and separate estates were so blended 
together that they cannot be kept separate ; and (2) that an order 
of consolidation would bo for the general benefit of the creditors. 
But section 40, sub-section (3) of the Bankruptcy Act, 1883, is 
clear, and it provides that, '' In the case of partners the joint estate 
shall be applicable in the first instance in payment of their joint 
debts, and the separate estate of each partner shall be applicable in 
the first instance in payment of his separate debts. If there is a 
surplus of the separate estates it shall be dealt with as part of the 
joint estate. If there is a surplus of the joint estate, it shall be 
dealt with as part of the respective separate estates in proportion to 
the right and interest of each partner in the joint estate.** Of 
course if it is quite impossible to identify what is joint and what 
separate assets, I admit it might be a question for consolidation. 
But when, as here, there is an undoubted separate asset there can 
be no difficulty in treating it as such. Here, as a matter of fact, 
the proof of the appellant was admitted against the separate estate 
in June, 1891. 
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[Vaughan Williams, J. : I see that in the last edition of 1893. 

"Lindley on Partnership," the learned Lord Justice, at p. 695, i^ rb 

states that an order for consolidation will not aflfect a proof properly ex^partb 

made, and he cites Ex parte Fuller, 1 M. & A. 222. Mr. Eobson Tbotman. 
in his ''Bankruptcy," 6th ed., at p. 704, also states something to 
the same eflFect. If that is right you are not hurt.] 

Of course if it is admitted that the proof shall stand, the appel- 
lant is satisfied. 

Arnold White {Muir Mackenzie with him) : for the trustee. 

According to my figures the total creditors are £1,258 15«. lOd. ; 
and the creditors assenting to the consolidation i*l,089 17s. Srf. 
The principle upon which the trustee made the application for con- 
solidation is that generally laid down, that if the joint and separate 
estates are so blended as to render it impracticable to keep thciii 
distinct, the Court will order them to be consolidated. Here the 
affidavit of the trustee shows that the two estates are so inextricably 
intermingled that they cannot be divided, or can only be divided at 
great and unjustifiable expense. 

[Vaughan Williams, J. : It seems to me that you are in a con- 
siderable difficulty here. Prima facie the separate estate is to go 
to the separate creditors, and the joint estate to the joint creditors. 
When is that not to be done ? It is not to be done when the 
estates are so inseparably blended that they cannot be divided. 
Here you have a separate sum of £988 which is admitted to be the 
separate estate of one partner, and the whole joint estate is only 
about £1,200. Speaking for myself, I should find it difficult to 
say that estates are inextricably blended when* as to 50 per cent, 
at least there is no blending at all.] 

The County Court judge went carefully into the matter, and he 
came to the conclusion that the order of consolidation ought to be 
made. 

Vaughan Williams, J. : 

In my opinion this appeal ought to be allowed. The County Judgment. 
Court judge himself seems from his judgment to have had the 



Digitized by 



Google 



104 BANKRUPTCY REPORTS. 

1893. gravest doubt as to whether his decision was one which could bo 
In bb supported according to the bankruptcy statutes and the bankruptcy 
E x^ABTB practice. He seems really to have been led to come to the con- 
TaoTMAK. elusion to which he did by a strong desire to do that which he 
thought best for the creditors generally by saving expense. The 
rule as to the distribution of joint and separate estates is a rule 
which was first introduced, I think, by Lord Kino, and was then 
embodied in an order of Lord Loughbobough, the rule as to 
consolidation being, of course, only a corollary to that larger rule 
which determined the principle on which joint and separate estates 
were to be administered, viz. the joint estate to the joint creditorn, 
and the separate estates to the separate creditors. The present 
Bankruptcy Act, 1883, like the Act of 1869, provides in terms for 
the application of the joint estate to the joint creditors, and the 
separate estates to the separate creditors, but it does not deal with 
the exception which had been established to Lord Loughborough's 
order, that exception being that where the joint and separate 
estates were so inextricably blended as to make it impossible to 
separate them, the Court would treat the fund as one estate and 
allow the creditors to go pari passu on that fund. But although 
the statute does not deal with the exception there is the high 
authority of Lord Justice Lindley for assuming that the old 
exception to the rule continues, even though there is no recognition 
of it in section 40 of the Bankruptcy Act, 1888. I shall assume, 
therefore, for the purposes of this judgment that that view of 
Lord Justice Lindley is the correct view. As, however, it is not 
absolutely necessary for us to decide that point now, it would 
perhaps be safer not to express any farther opinion upon it. 

Assuming the exception continues, let us see what that old 
exception was. It was, that where the estates were inextricably 
blended there should be consolidation. In the present case there 
is really no suggestion that the estates are inextricably blended. 
There is a suggestion that the proofs may be very difficult of 
investigation ; that difficult questions may arise as to whether 
creditors originally were joint or separate creditors, and especially 
in certain cases whether there has been a novation. But all those 
difficulties, although they may add to the expense of the adminis- 
tration, are not such as to bring the case within the old exception 
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to the rale as to the application of joint and separate estates. It i893. 
seems to me here that in a case where admittedly 50 per cent, of i7^ 
the whole estate before the Court, whether joint or separate, are Ka«oM^ 
clearly separate assets, that that alone is sufficient to shew that Tbotmak. 
there is no such inextricable blending of estates as to bring the 
case within the old conpolidation exception. And, as I have 
already stated, the fact that there may be difficulties in determining 
whether the proofs should be proofs of joint creditors or proofs of 
separate creditors, does not, in my opinion, although it may 
increase the expense, bring the case within the exception. I have 
only one more observation to make. Some observations were made 
during the argument apparently on the assumption that creditors 
had, as such, rights with regard to the appropriation of joint and 
separate estates. Creditors have now under section 40 of the 
Bankruptcy Act, 1888, some statutory rights, but apart from the 
statutory rights the right of appropriation is not based on the rights 
of creditors but on the rights of partners. 

Gainsford Bruce, J. : 
I am of the same opinion, and for the same reasons. 

Appeal allowed with costs. 

Solicitors : Kingsbury d Turner^ for the appellant. 
Jaques d Co,, for the trustee. 
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PRACTICE. 

DIVISIONAL In re HARRISON, Ex parte THE SHERIFF OF ESSEX. 

COURT. 

Bbpobb Bankruptcy Act, 1890, section 11, sub-section (1). 

Williams J. Bankruptcy Bules, 1886, Bule 118. 

AND 

Gainsford Costs of sJieriff^Execution — Interpleader . order — Beceiving order — Delivery of 
BaucB, J. goods hy sheriff to official receiver — Possession money — " Costs of the 

i^^- execution." 



April nih. 



The sheriff is not entitled as part of the "costs of the execution" under 
section 11, sub-section (1) of the Bankruptcy Act, 1890, to any costs 
incurred by continuing in possession after notice of a receiving order 
having been made against the debtor has l)een served on him by the 
official receiver. 

After seizure by the sheriff imder a writ of ^i. fa. the goods of the debtor 
were claimed under a bill of sale, and an interpleader order was made. 

Two days afterwards notice was served on the sheriff that a receiving 
order had been made against the debtor, but the sheriff declined to hand 
over the goods to the official receiver pending the interpleader order, and 
he remained in possession until, on a summons taken out by him to have 
the interpleader order dismissed, he was directed to withdraw. 

The sheriff, thereupon, brought in his bill of costs under section 11, 
sub-section (1), of the Bankruptcy Act, 1890, in which he claimed 
possession money during the whole time he had continued in possession. 

Held : — That the sheriff was only entitled to possession money down to 
the date when notice of the receiving order was served on him ; and that 
when requested by the official receiver his duty was to have delivered 
the goods. 



T 



Ens was an Appeal by the Sheriff of Essex from an order of 
the judge of the County Court at Chelmsford by which he disallowed 
certain possession money. 

The case raised an important question as to the right of the 
sheriff to claim possession money out of the debtor's estate, where 
possession has been retained, after notice to the sheriff of a 
receiving order having been made against the debtor, in consequence 
of interpleader proceedings being then pending. 

On August 24th, 1892, a writ of ^. fa. was handed to the sheriff 
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under' which he levied execution on the debtor's goods on August 1893. 
28th, 1892. ^T^ 

On September 4th, 1892, a claim was made to the goods under ^^*^^' 
a bill of sale ; and on September 14th, 1892, an interpleader order Thb Shbbiff 
was made directing the sheriff to sell unless within a certain time 
the money was brought into Court by the claimant. 

On September 16th, 1892, the sheriff received notice that a 
receiving order had been made against the debtor; and on Sep- 
tember 17th, 1892, the official receiver called on the sheriff to 
hand over the goods to him. 

The sheriff declined to hand over the goods to the official re- 
ceiver pending the interpleader order ; but on September 24th, 1892, 
ho received notice that the bill of sale holder withdrew his claim. 

On September 26th, 1892, the sheriff took out a summons to 
have the interpleader order dismissed ; and on October 2nd, 1892, 
he was ordered to withdraw from possession. 

On that day, October 2nd, 1892, the sheriff handed over the 
goods to the official receiver. 

Section 11, sub-section (1) of the Bankruptcy Act, 1890, provides 
that, " Where any goods of a debtor are taken in execution and 
before the sale thereof, or the completion of the execution by the 
receipt or recovery of the full amount of the levy, notice is served 
on the sheriff that a receiving order has been made against the 
debtor, the sheriff shall, on request, deliver the goods and any 
money seized or received in part satisfaction of the execution to 
the official receiver, but the costs of the execution shall be a first 
charge on the goods or money so delivered, and the official receiver 
or trustee may sell the goods, or an adequate part thereof, for the 
purpose of satisfying the charge." 

And by Kule 118 of the Bankruptcy Rules, 1886, " In auy case 
in which, pursuant to [section 11, sub-section (1) of the Bankruptcy 
Act, 1890,] a sheriff is required to deliver goods to an official 
receiver or trustee, such sheriff shall, without delay, bring in his 
bill of costs for taxation, which shall be taxed by the taxing officer 
of the Court having jurisdiction in the bankruptcy; and unless 
such bill of costs is brought in for taxation within one month from 
the date when the sheriff makes such delivery, the official receiver 
or trustee may decline to pay the same." 

The sheriff in the present case brought in his bill of costs under 
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1893. the Act and Bales in which he claimed possession money down to 

iTli October 2nd, 1892. 

Ex^^^* ^^ taxation, however, the County Court registrar disallowed all 

The Sheriff possession money subsequent to September 17th, 1892, on which 

day the sheriflf was requested by the official receiver to deliver the 

goods to him. 

This decision of the registrar having been affirmed by the County 
Court judge, the sheriff now appealed. 

Wightman Wood : for the sheriff. 

The question is whether the sheriff on receiving notice of the re- 
ceiving order was, in spite of the interpleader order, bound to hand 
over the goods to the official receiver. He declined to hand over 
the goods pending the interpleader order, because he said that 
that order compelled him to hold the goods. The registrar was of 
opinion that on September 17th, it was the duty of the sheriff to 
have delivered the goods to the official receiver, and that he had no 
right to continue in possession after notice of the receiving order 
and demand made by the official receiver. My contention is that 
the sheriff was entitled to his possession money until the inter- 
pleader order was discharged. Of course if there had been no 
interpleader order, it is clear that the sheriff must have delivered 
the goods to the official receiver. But the fact that the inter- 
pleader order intervened compelled the sheriff to hold the goods 
until the order was discharged — or at any rate until he had notice 
that the claim was withdrawn. The sheriff was really holding as a 
stakeholder. The words of section 11 are '* where any goods of a 
debtor are taken in execution," and those words do not apply to 
this case. Here it was not clear that the goods were the goods of 
the debtor because they were goods which were claimed by a third 
party as being his goods. At the time when they were claimed by 
the official receiver these goods were not the goods of the debtor 
within the meaning of the section. At any rate it was the duty of 
the sheriff to obey the interpleader order which had been made. 

[Vaughan Williams, J. : Your present application is an appli- 
cation by which you hope to get certain costs paid out of the estate. 
Apart from the statute you have no right to the order. Your 
rights, whatever they may be, are under section 11 of the Bank- 



Digitized by 



Google 



HIGH COURT OF JUSTICK 109 

ruptcy Act, 1890. That section after providing for the delivery of 1893. 
the goods by the sheriff to the official receiver on notice of a receiv- ik bb 
ing order, continues, " but the costs of the execution shall be a first ^^["Ji^' 
charge on the goods.** You must, therefore, make out that that Thb 8"»**" 
includes the costs of the execution after receipt of the notice men- 
tioned in the section.] 

It was really not contended in the County Court that these costs 
were not costs of the execution. What was said [was that the 
sheriff was bound to hand over on notice notwithstanding the inter- 
pleader order. (Counsel referred to Bird v. Matthews, 46 L. T. 
512 : In re Levy, Ex parte the Sheriff of Essex, see ante. Vol. 
VII., p. 125 : Ex parte Browning, In re Craycraft, L. R. 8 Ch. 
Div. 596 : 47 L. J. Bank. 96 : 38 L. T. 364 : 26 W. R. 559 : 
Child V. Mann, L. R. 3 Eq. 806 : Smith v. Darlow, L. R. 26 Ch. 
Div. 605 : Ex parte Lithgow, In re Fenton, L. R. 10 Ch. Div. 
169 : 48 L. J. Bank. 64 : 38 L. T. 886.) 

[Vaughan Williams, J. : Your argument really comes to this, 
that we ought to read, into section 11> '^ the sheriff shall on request 
— unless interpleader proceedings are pending — deliver the 
goods," &c.] 

Muir Mackenzie : for the official receiver. 

The only question is whether under the section this possession 
money comes within the words " costs of the execution." It is a 
question whether the estate is to pay these costs or whether the 
party at fault is to pay them. The matter depends entirely on 
section 11 of the Bankruptcy Act, 1890, and the cases decided 
under the Act of 1869, have really no application. 

Vaughan Williams, J. : 

I am of opinion that the decision of the County Court in this Judgment, 
case was right. I do not think that the sheriff can claim under 
section 11 of the Bankruptcy Act, 1890, any costs of execution 
whatever subsequent to the time when he receives the notice men- 
tioned in the section. It cannot be argued that the sheriff has any 
claim except by virtue of the provisions of section 11. That 
section provides that, " Where any goods of a debtor are taken in 
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1893. execution and before the sale thereof, or the completion of the exe- 
Ik rb cution by the receipt or recovery of the full amount of the levy, 
gj^^^' notice is served on the sherifif that a receiving order has been made 
Tm I^*"''^ against the debtor, the sheriff shall, on request, deliver the goods 
and any money seized or received in part-satisfaction of the execu- 
tion to the official receiver, but the costs of the execution shall be 
a first charge on the goods or money so delivered, and the official 
receiver or trustee may sell the goods, or an adequate part thereof, 
for the purpose of satisfying the charge." In my judgment it is 
perfectly plain under section 11 that that means the costs of the 
execution up to the time that the notice is given. To read the 
section in the way Mr. Wood has invited us to read it would involve 
adding to the section some such words as '' unless interpleader pro- 
ceedings are pending," and a proviso that, if interpleader proceed- 
ings are pending the costs of the execution shall include all costs 
down to the discharge of the interpleader. It was said that the 
goods were not the goods of the debtor within the meaning of the 
section. All I can say is that if the goods were not the goods of 
the debtor the sherifif has no claim under the section. But being 
the goods of the debtor then the sheriff on delivering over the 
goods is entitled to his costs down to that time. I agree with the 
County Court judge that the only duty of the sheriff is to obey the 
provisions of the section, and on getting the notice his duty is to 
hand over the goods, and on handing over he will get costs of the 
execution down to that time. 

Gainsford Bruce, J. : 

I am of the same opinion. It was, in my opinion, clearly not 
intended that the sheriff should have costs for remaining in posses- 
sion after he had received notice of the receiving order. And I will 
even go further and say that I do not think it was the duty of the 
sherifi' to remain in possession after he had received notice of the 
receiving order. 

Appeal dismissed with costs. 

Solicitors : Gepp dc Sons, for the sheriff. 

The Solicitor to the Board of Trade, for the official 
receiver. 
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PRACTICE. 

In re EASTON, Ex parte DIXON. divisional 

' COURT. 

Bankruptcy Act, 1883, section 4, suh-stction 1 (g). Vauo^jc 

Bankruptcy notice— Application by debtor to set aside — No power in Court to go "Williams, J. 

behind judgment. and 

Oainhfobd 
Although the Court has power on the hearing of a bankruptcy petition, Beucb, J. 
where the alleged act of bankruptcy is the failure of the debtor to comply 1893. 
with the requirements of a bankruptcy notice, to go behind the judgment jiprU 20th» 
and enquire into the validity of the debt ; yet it would seem that the 
Court has no power to do so on the hearing of an application by the 
debtor to set aside the bankruptcy notice, the only reasons which can 
then be entertained by the Court being those specified in section 4, sub- 
section 1 (g)f of the Bankruptcy Act, 1883, viz. :— that the debtor has a 
counterclaim, set-off, or cross-demand which equals or exceeds the amount 
of the judgment debt, and which he could not set up in the action in which 
the judgment was obtained. 



T 



HIS was an Appeal by a creditor from an order of the registrar 
of the County Court at York by which he set aside a bankruptcy 
notice issued against the debtor and declared that no act of bank- 
ruptcy had been committed. 

The case raised an important question as to the power of the 
Court to go behind a judgment. 

The debt in the present case arose out of an agreement dated 
February 18th, 1889, in respect of which judgment was obtained 
against the debtor and a bankruptcy notice issued. 

On application by the debtor to set aside this bankruptcy notice 
the County Court registrar went behind the judgment on which it 
was founded and enquired into the validity of the debt, and ho sot 
the notice aside. 

From that decision the creditor now appealed. 

Abrahams : for the creditor. 

The main grounds of the appeal are that no sufficient reason was 
shewn in this case for going behind the judgment on which the 
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bankrnptcy notice was obtained ; and farther, that even if suffi- 
cient reason was shewn, the registrar came to a wrong conclusion. 

[Vauohan Williams, J. : The Court can go behind the judg- 
ment on the hearing of a petition. But where is there any 
authority that on an application to set aside a bankruptcy notice 
the Court has power to go behind the judgment? The earliest 
case on the question under the present Act — that*of In re Lentwx, 
Ex parte Lennox (see ante^ Vol. 11., p. 271 ; L. R., 16 Q. B. D. 
815 ; 65 L. J., Q. B. 46 ; 54 L. T. 462 ; 84 W. R. 51)— went on 
the words of section 7, sub-section (8) of the Bankruptcy Act, 1888, 
and was the case of a petition. Those words have no application 
to the case of a bankruptcy notice. Where it is a bankruptcy 
notice, it seems to me, the only reasons which can be entertained 
by the registrar are the reasons which are mentioned in section 4, 
sub-section 1 {g\ yiz. : — that* the debtor has a counterclaim, set- 
off or cross-demand which he could not set up in the action in 
which judgment was obtained. The other reported cases of In re 
SavUle, Ex parte Beyfus (see ante, Vol. IV., p. 277) : In re Lips- 
combe, Ex parte Lipscomhe (see ante, Vol. IV., p. 48), and In re 
Flatau, Ex parte Scotch Whiskey Distillers' Co. (L. R. 22 Q. B. D. 
88 ; 87 W. R. 42), are all cases where there was a petition. All 
they say is that when you come to the petition the Court will go 
behind the judgment. But I know of no case where on application 
to set aside the bankruptcy notice the Court has done so. I should 
like to hear what your opponent has to say.] 

Mayer : for the debtor. 

I am afraid I know of no authority for the Court to go behind 
the judgment on the hearing of the debtor's application to set aside 
the bankruptcy notice. All the cases seem to be cases where there 
was a petition. The Court may clearly go behind the judgment on 
the hearing of the petition, and I would submit that it cannot make 
much difference that it has done so at a little earlier time. 



Vauohan Williams, J. : 

Judgment. We both think the objection to the judgment was raised too soon. 

No ground has been suggested to us for setting aside the bank- 



Digitized by LjOOQIC 



HIGH COURT OF JUSTICE. US 

raptcy notice except this point as to the judgment. After this 1893. 
expression of our opinion I suppose the creditor will present a i^Tbb 
petition. On the hearing of the petition this point can he gone ^^^^^ 
into. If Mr. Mayer wishes to argue the matter further now of Dixox. 
course he may do so, but it seems to me the proper course will be 
for us to allow the present appeal. Then arises the question with 
reference to the costs, supposing it is ultimately found that there is 
no debt and the petition is dismissed. I think under the circum- 
stances the costs of this appeal should abide the result of the 
petition. That seems to me to be just, because although techni- 
cally the matter does stand as I have said, yet the point can 
clearly be taken on the hearing of the petition. 

Gainsford Bruce, J., concurred. 

Appeal allowed. 

Solicitors : E. H. Quiche, for the creditor. 

A. Toovey, agent (or A. A. Bateson, Harrogate, for 
the debtor. 
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PRACTICE. 

DIVISIONAL In re sharp, Ex parte SHAKP, 

COURT. 
Vauo^ ^nJbn^)ecy Act, 1890, iectton 8. 

AND ' *' Neglect of County Court judge to take note of oral evidence — Evidence in Court of 
Oainsford A'ppeal—Note verified by affidavit — Duty of County Court judge— Discharge 

^^893 ^ ^^ bankrupt— Report of Official Receiver— Charge of contracting debte. 

April 20lh. ^^ ^ ^® ^^^y ^^ * County Court judge sitting in bankruptcy to take a 

note of the oral evidence given before him, but where such judge has 
neglected his duty to take a note, the Court will not readily decline to 
entertain an appeal from his decision on the ground of the absence of 
evidence, if a note of the proceedings, which should be verified by 
affidavit, can be obtained from other sources. 

Quaere: — Whether a statement by the official receiver in his repprt on 
application by a bankrupt for his discharge that the bankrupt has 
contracted certain debts, and that such debts were incurred to an extent 
which could not be justified in the case of a man who knew that his 
capital was not easily realisable, is sufficient to support the conclusion 
that such bankrupt has brought himself within the provisions of section 8, 
sub-section Z{d) of the Bankruptcy Act, 1890, in that he '*has contracted 
any debt provable in the bankruptcy without having at the time of 
contracting it any reasonable or proliable ground of e:[pcctation (pitx>f 
whereof shall lie on him) of being able to pay it/' 

J. HIS was an Appeal by the bankrupt from an order of the judge 
of the County Court at Poole by which he suspended the bank- 
rupt's discharge until a dividend of 10«. in the pound had been 
paid to the creditors. 

The offences alleged against the bankrupt in the official receiver's 
report and recited in the order of the County Court judge, were 
those specified in section 8, sub-section 8 (d) and (/) of the 
Bankruptcy Act, 1890, viz. : 

" (d) That the bankrupt has contracted any debt provable in the 
bankruptcy without having at the time of contracting it any reason- 
able or probable ground of expectation (proof whereof shall lie on 
him) of being able to pay it ; 
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** (/) That the hankrupt has brought on or contributed to his 1893. 

bankruptcy by rash and hazardous speculations. • • •" In bb 

The bankrupt appealed from the order of the County Court on ^/p^i 

the ground that under the circumstances of the case he was entitled Shabp. 
to an unconditional order of discharge. 

Herbert Reed, Q.C. {Cautley with him) : for the bankrupt. 

Yate Lee : for opposing creditors. 

Muir Mackenzie : for the ofiBcial receiver. 

Yate Lee : 

I have a preliminary objection to the hearing of this appeal. 
The order appealed .from was made by the County Court judge 
after hearing oral evidence and the examination and cross-examina- 
tion of the bankrupt. There is no record of that before this Court 
that I know of, and I submit the case falls within the decision of 
Ex parte Firth, In re Cowbum (L. R. 19 Ch. Div. 419 ; 51 
L. J. Ch. 478 ; 46 L. T. 120 ; 80 W. R. 529), where it was held 
that *' It is the duty of an appellant to bring before the Court of 
Appeal the whole of the evidence, oral as well as written, on which 
the order appealed from was founded, and if he does not do this 
his appeal ought to be dismissed." In that case Sir George 
Jessel, M.R., said, ** The appellant was bound, if he appealed, to 
present to the Chief Judge a sufficient note of the cross-examina- 
tion. If he intended to appeal he might have got a shorthand 
note taken of the cross* examination, or he might have had his 
counsel's note, or his solicitor's note properly verified by affidavit. 
If he had not intended to appeal, or if by some accident (for 
accidents will occur) the notes were lost, if the judge's notes and 
the counsel's notes were lost, then, of course, he might apply by 
way of indulgence to the Court of Appeal to have the evidence 
taken over again, and the Court might or might not accede to that 
application. But, in my opinion, the Court cannot decide an 
appeal in the absence of the evidence on which the order appealed 
from was founded." 

I 2 
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Herbert Reed, Q.C. : 

I have a shorthand note verified by affidavit. The fact is that 
when we applied to the County Court judge for a note, we found 
he had taken none. We then went to several newspapers and at 
last we discovered a reporter who had taken a note which we now 
have. The case of Ex paHe Firth, In re Coivburn (L. R. 19 Ch. 
Div. 419), has not been acted on in bankruptcy, at any rate since 
the Bankruptcy Act, 1888, came into operation. 



Vauohan Willums, J. : 

Notwithstanding the decision which has been cited to us we 
shall hear this appeal. At all events, in a case where the County 
' Court judge has not taken a note of the matter before him, this 
Court will not be in a hurry to arrive at the conclusion that it 
will not entertain the question which the appellant desires to bring 
before it. It may be that ultimately we shall find we have not 
got sufficient materials to deal with the appeal. And it may be 
that the result of there being no note in the County Court will be 
that there will be a miscarriage of justice. But we will do our 
best to prevent that occurring, and we will do justice if we possibly 
can. 

The case was then heard upon the merits. 

Vaughan Williams, J. : 
Jud^ent. I am of opinion that the order of the County Court judge 

cannot be supported here. The County Court judge has made an 
order suspending the bankrupt's discharge until a dividend of 10«. 
in the pound has been paid to the creditors. The order recites 
two offences against the debtor, first, that he has contracted debts 
provable in the bankruptcy without having at the time of con- 
tracting them any reasonable or probable ground of expectation 
(proof whereof lay on the debtor), of being able to pay them : and, 
secondly, that he has brought on or contributed to his bankruptcy 
by rash and hazardous speculations. The County Court judge 
based his decision on those two facts which are mentioned in the 
recitals to the order, 
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I will deal first with the charge of contracting debts. There is 1893. 
really no evidence in this case of that fact other than the official Ik bb 
receiver's report. In the course of the argument wo have already ex^p^ti 
to some extent dealt with that report, and have pointed out that Shabp. 
the report itself does not state anywhere the fact which is here 
relied upon by the County Court judge as the basis of his order. 
What the report does state is that this bankrupt had contracted 
certain debts which are set forth, and that those debts were debts 
incurred to an extent which could not be justified in the case of a 
man whose capital was not immediately realisable to the extent to 
which the bankrupt's capital in this case was not immediately 
realisable. It was said that the debtor was not justified in 
incurring certain debts to the extent to which he did, knowing that 
his assets were not of a nature easily convertible. That is the 
only statement in the report, and the official receiver makes the 
submission that the bankrupt has contracted debts provable in the 
bankruptcy without having at the time of contracting them any 
reasonable or probable ground of expectation (proof whereof shall 
lie on him) of being able to pay them. That is merely a submis- 
sion of the official receiver based on the facts stated in the report. 
For my own part it does not seem to me that there is any sufficient 
statement in the report to throw on the bankrupt the onus thrown 
on him by section 8, sub-section 8 (d) of the Bankruptcy Act, 
1890. But assuming that there is sufficient in the report to 
throw on the bankrupt the onus of negativing the state of things 
defined by section 8, sub- section 3 (d) — assuming that to be so, 
there has been put in a shorthand note of the evidence and pro- 
ceedings in the County Court. According to the affidavit of the 
shorthand writer, that is a complete note. It is not suggested that 
it is a verbatim report, but without being a verbatim report it is a 
complete report. Wo have to look at that report to see if the 
bankrupt has discharged the onus thrown on him, and it seems to 
us that he has. Not perhaps in any great detail. But generality 
of charges begets generality of answer. The charge here is very 
general, and it seems to be disposed of by the general answers 
which were given. Under the circumstances it seems to me that 
the County Court judge ought not to have come to the conclusion 
that this charge was proved in fact. 
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1893. With regard to the other charge, Tiz. : — that the bankrupt had 

Ik ub brought on or contributed to his bankruptcy by rash and hazardous 

ExpSitb speculations, I have looked carefully at the report and I do not 

Shakp. understand on what facts in the report the oflBcial receiver arrived 

at the conclusion at which he did. I think, therefore, the County 

Court judge was wrong when he held that the charge was 

proved. 

That being so, it was suggested by Mr. Yate Lee that the 
County Court judge's order might be supported — although the 
especial facts on which it purports to be based were not proved — 
on the ground that the general conduct of the debtor had been 
such as to bring him within the provisions of section 8 of the 
Bankruptcy Act, 1890. As to that, in the first place, the County 
Court judge does not appear to have acted on any such ground. 
He based his order on the two charges I have dealt with and on 
nothing else. Moreover, I can see nothing in this case to amount 
to any such general misconduct on the part of this bankrupt. 
Speaking generally, also, I may say that although it is just in the 
interests of the community that certain bankrupts should be 
treated with severity in relation to their discharge, where a man 
has kept himself clear from misconduct, he should get the benefit 
of that where it is possible by receiving an unconditional discharge, 
so that persons who unfortunately get into difficulties may see the 
advantage of keeping themselves clear from what is wrong. 

I have only one other observation to make. In my opinion 
those persons who have to deal with matters of bankruptcy should 
take a note of the proceedings. Here in London — speaking for 
myself and for my predecessor, Mr. Justice Cave — the judge 
considers it part of his duty to take a note of the oral evidence 
given before him. It is certainly the best way, because it saves 
the parties from being put to serious expense, and as a general 
rule in this Court, one party at any rate cannot afford to incur 
expense. In the present case, it appears that no note was taken 
and we have had to deal with the matter as best we could. It 
might have been that no evidence would have been forthcoming at 
all, and if so, I am afraid a miscarriage of justice would have 
occurred. Fortunately, however, a shorthand writer's note was 
obtained, which appears to have been a full one, and in the end 
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we have, I think, been able to do justice. In my opinion the 1893. 

bankrupt is entitled to an unconditional order of discharge. Ik rb 

SharPi 

^ ^ , Ex PARTS 

Gainsfobd Bruce, J. : Shabp. 

I am of the same opinion. 

Appeal allowed. 

Solicitors : W. H. Herbert^ for the bankrupt. 

TrevanioHf Curtis d Ridley, for opposing creditors. 
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PBACnCH 

^B^^foJ^ In re hurley. 

Mr. Justicb 
Vatjohan 
Williams. Bankrupicy Ad^ 1890, section 11, suh-sedian (1). 

If^- Bankrupti^ RuUs, 1886, Rule 118. 

^ * * Co«t< o/ dieriffSxeciUion— 'Possession retained by sheriff icithout selling (U request 

of execution creditor and of debtor — Receiving order — Delivery of goods to 
Official Receiver — Possession money — " Costs of the execution^* 

Where a sheriff remains in possession of the debtor's goods without 
selling at the request both of the execution creditor and of the debtor, he 
will, in the event of a receiving order being subser^uently made against 
the debtor, be entitled imder section 11, sub-section (1), of the Bankruptcy 
Act, 1890, to possession money up to the time when he received notice of 
such receiving order. 

After seizure under a writ of fi, fa. the sheriff, at the request of the 
execution creditor and of the debtor, remained in possession of the 
debtor's goods without selling. 

A receiving order was made against the debtor and the sheriff there- 
upon handed over the goods to the official receiver, and bi-ouglit in his 
bill of costs under section 11, sub-section (1) of the Bankruptcy Act, 
1890, in which he claimed possession money down to the time when, on 
notice of the receiving order, the goods were so handed over. 

This claim was allowed on taxation by the County C(»urt registrar ; but 
on a review at the instance of the Board of Trade, the High Court taxing- 
master allowed possession money for eight days only. 

Held : — That the possession money claimed was part of the costs of the 
execution within the meaning of section 11, sub-section (1) of the Bank- 
ruptcy Act, 1890 ; and that the amount deducted by the taxing-master 
must be allowed. 

The case of la re Finch, Ex parte (he Sheriff of Essex (see Vol. VIII. 
p. 294), distinguished. 



T 



HIS was an Application to the Court by the SheriflF of Glamor- 
ganshire for a review of a taxation of his bill of costs by the 
Taxing-Master of the High Court. 

The debtor was a cab-owner and cab-driver having distinct 
stables at different places. 

On December 2nd, 1892, a writ of execution was delivered to the 
sheriff under which he levied execution on the debtor's goods. 
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Other writs were subseqaently handed to the sheriff under which 1898. 
he also seized. ht^m 

Under the circumstances it was considered best that the debtor Hublit. 
should continue his business ; and the sheriff, at the request both 
of the judgment creditor and of the debtor remained in possession 
until January 13th, 1893, without selling. 

On January 13th, 1893, the debtor presented his petition in the 
County Court and a receiving order was made against him. 

The sheriff thereupon handed over the goods to the oflScial 
receiver, and subsequently sent in his bill of costs against the 
estate under section 11, sub-section (1) of the Bankruptcy Act, 
1890, and Rule 118 of the Bankruptcy Rules, 1886. 

In his bill of costs the sheriff claimed possession money for 43, 
24, and 19 days respectively under the various writs, and this 
claim was allowed on taxation by the County Court registrar. 

Objection was, however, taken to the claim by the Board of 
Trade and a review required under Rule 124 of the Bankruptcy 
Rules, 1886, before the taxing-master of the High Court, who 
reversed the registrar's decision and allowed only 8 days' possession 
money in each case. 

The sheriff now applied to the Court for a further review in 
accordance with the course adopted in In re Allison, Ex parte 
Jaynes (see ante, Vol. EX., p. 180). 

Herbert Reed, Q,C. : for the sheriff. 

It was decided by your Lordship not long ago that there is a 
right to come to the Court to revise the taxation of the High Court 
taxing-master under the circumstances so that question does not 
arise. \Miat the sheriff says here is that he had really no option 
in the matter. He was directed by the creditor not to sell and was 
asked by the debtor not to sell. The sheriff could not sell and he 
remained in possession. These fees, therefore, formed part of the 
costs of the execution. The taxing-master went entirely wrong 
because what he said was that 8 days was a reasonable time to sell 
and more would not be allowed. This case differs from that of In 
re Finch, Ex parte the Sheriff of Essex (see ante, Vol. VIH., p. 
284), because there the sheriff remained in possession at the 
request of the execution creditor, but he did not get the consent of 
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1893. the execution debtor. The statute clearly contemplates possession 
In rb for more than 8 days, because an act of bankruptcy is committed if 
URLBY. g^^g ^Q -j^^Yd by the sheriff for 21 days, and yet the taxing-master 
seems to have thought that 8 days was sufficient in every case. 
There can be no hard and fast rule. The real question is whether 
these are costs of execution under section 11 of the Bankruptcy 
Act, 1890, which provides :— " (1) Where any goods of a debtor 
are taken in execution and before the sale thereof, or the 
completion of the execution by the receipt or recovery of the full 
amount of the levy, notice is served on the sheriff that a receiving 
order has been made against the debtor, the sheriff shall, on 
request, deliver the goods and any money seized or received in 
part satisfaction of the execution to the official receiver, but the 
costs of the execution shall be a first charge on the goods or money 
so delivered, and the official receiver or trustee may sell the goods, 
or an adequate part thereof, for the purpose of satisfying the 
charge." (Counsel also referred to Ex parte lAthgoio, In re Fenton 
(L. B. 10 Ch. Div. 169 ; 48 L. J. Bank. 64 ; 88 L. T. 886). 

Muir Mackenzie : for the Board of Trade. 

This is a point which was touched upon but was left undecided 
in the case of In re Finch, Ex parte the Sheriff of Essex (see ante. 
Vol. Vin., p. 284). The question is whether the estate is to pay 
where the possession is prolonged at the request of the debtor. 

[Vauohak Williams, J. : A sheriff may remain in possession 
rightly or wrongfully. Suppose the debtor had remained solvent 
would the sheriff have a lien for his costs on the proceeds of the 
sale?] 

I think probably he would. 

[Vaughan Williams, J. : If so, you have to make out that his 
lien — or whatever may be the proper term — is taken away. I see 
no words at present to take it away. In the case of In re Finch^ 
Ex pane the Sheriff of Essex (see ante, Vol. VHI., p. 284), the 
sheriff was in wrongfully and he could not enforce his lien against 
the execution debtor.] 
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The wholo question is^ what is the true meaning of costs of 1893. 
execution under section 11 of the Bankruptcy Act^ 1890? i^^ 

HUKLBT. 

Vauohan Williams, J. : 

I am of opinion that these costs were part of the costs of the Judgment, 
execution and as such ought to have been allowed to the sheriff. 
All I decided in the case before me the other day was that no costs 
could be allowed after the receiving order had been made and notice 
of it had been given to the sheriff (see In re Harrison^ Ex parte 
the Sheriff of Essex, ante, p. 106). In that case the law provides 
what is to be done. But with regard to costs which are incurred 
by possession previous to the receiving order, it seems to me that 
the sheriff is entitled to those costs. The present case is not hke 
that of In re Finch, Ex parte the Sheriff of Essex (see ante, Vol. 
ym., p. 284), because there the sheriff was doing what he had no 
right to do. He had no right to stay in possession. But here the 
sheriff stayed in possession at the request of the execution creditor 
and of the execution debtor. It was really not denied that he was 
right in so doing. It is said, however, that when told to remain 
in possession, he ought to have said that he would not do so unless 
provision was made for payment of his costs in the event of 
bankruptcy. In my judgment the sheriff would be wrong if he did 
that. I really agree with Mr. Beed that the sheriff had no choice 
in the matter on receiving such instructions. It seems to me, 
therefore, that this item of possession money is part of the costs 
of the execution within the meaning of section 11 of the 
Bankruptcy Act, 1890, and the amount deducted by the taxing- 
master must bo allowed with costs. 

Application allowed. 

Solicitors: Helda% Roberts, Son dk Walton, agents for R. P. 
Morgan d David, Neath, for the sheriff. 
The Solicitor to the Board of Trade, for the Board 
of Trade. 
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PRACTICE. 

^APpIa.'^ In «= LYNES, Ex PABTE LESTER & CO. 

Sbporb tub 

Master op Bankruptcy Act, 1883, section 4, sub-sectuyn 1 {g), 

TUB Rolls, Bankruptcy Rules, 1886. Appendix, Form No. 6. 

liOPESf L.J., 

A. L. Smith, Baiikmptcy Notice — Married woman trading separately— Luihility to Bankruptcy 
1893. ^"^ — Poiver of creditor to issue bankruptcy notice — Married JFomen's 

Property Act, 1882 (45 cL- 46 Vict, c. 75), section 1, sub-section (5). 



^rry 5/^. 



A bankruptcy notice under section 4, siib-seclion I (g) of the Bank- 
niptcy Act, 1883, cannot be issued against a married woman. 



T 



HIS was an ex paHe Appeal from a deciaiou of the registrar by 
which he refused to issue a bankruptcy notice against a married 
woman. 

Section 1, sub-section (5) of the Married Women's Property 
Act, 1882, provides that " Every married woman carrying on a 
trade separately from her husband shall, in respect of her separate 
property, be subject to the bankruptcy laws in the same way as if 
she were dkfeme sole.'* 

Section 4, sub-section 1 {g) of the Bankruptcy Act, 1883, pro- 
Tides that a debtor commits an act of bankruptcy '^ If a creditor 
has obtained a final judgment against him for any amount, and 
execution thereon not having been stayed, has served on him in 
England, or, by leave of the Court, elsewhere, a bankruptcy notice 
under this act, requiring him to pay the judgment debt in accord- 
ance with the terms of the judgment, or to secure or compound for 
it to the satisfaction of the creditor or the Court, and he does not 
within seven days after service of the notice, in case the service is 
efifected in England, and in case the service is effected elsewhere, 
then within the time limited in that behalf by the order giving 
leave to effect the service, either comply with the requirements of 
the notice, or satisfy the Court that he has a counterclaim, set-off 
or cross demand which equals or exceeds the amount of the judg- 
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menfc debt, and which he could not set up in the action in which 1893. 
the judgment was obtained." In eb 

The debtor Hannah Lynes was a married woman carrying on a E„j^ig 
trade separately from her husband, as an artist's tailor, in Grace- Lbstbb & Co. 
church Street, E.G. 

The appellants, Messrs. M. Lester it Co., obtained a final judg- 
ment against the debtor for £51 4^. 2:/. ; and subsequently applied 
to the registrar to issue a bankruptcy notice against her. 

The registrar declined to allow the notice to be issued and 
assigned the following reason for his decision : — ''I refuse to issue 
this bankruptcy notice on the ground that a married woman can- 
not owe a debt. There cannot be a debt due from her, but only 
from her estate (see Scott v. Morley, ante, Vol. IV., p. 286 ; L. R. 
20 Q. B. D. 120 : In re Gardiner, Ex parte CouUon, see ante, 
Vol. v., p. 1 : L. R. 20 Q. B. D. 249)." 

From that decision Messrs. Lester it Co, now appealed. 

Lynn : for Messrs. M. Lester & Co. 

The registrar really said that he was desirous of issuing a bank- 
ruptcy notice against this debtor, but he felt himself precluded 
from doing so by what was said by Mr. Justice Gave in the latter 
part of his judgment in the case of In re Gardiner, Ex parte 
Coiilson (see ante, Vol. V., at p. 4). But what I contend is that 
the creditors are clearly entitled to serve the bankruptcy notice in 
order to bring the debtor within the operation of the Bankruptcy 
Act. They shewed that this woman was carrying on a separate 
trade and the registrar had that fact clearly before him. 

[The Master of the Rolls : What the registrar said was that 
it was not a judgment Against her ; it was against her separate 
property. The words of section 4, sub-section 1 (g), are " If a 
creditor has obtained a final judgment against him" — that is in 
this case against '* her." But if there is not a judgment against 
her the section surely does not apply.] 

If the decision of the registrar is right it practically makes 
cection 1, sub-section (5) of the Married Women's Property Act, 
1882, of no efiect. 
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1893. The Master of the Bolls (Lord Esheb) : 
In hb Iq this case we are all of opinion that such a notice cannot pro- 

Ex PARTB perly issue. The person upon whom it is proposed to serve the 
J , ** ^* notice is a married woman carrying on a trade in the City of 
London. It is true that such a person can be made a bankrupt, 
but that is not the question here. She may be made a bankrupt 
by some other means within the bankruptcy laws. The question 
is whether you can serve on her this bankruptcy notice. The 
bankruptcy notice is to be a notice according to the Form No. 6 
in the Appendix to the Bankruptcy Bules, 1886, and you cannot 
serve a bankruptcy notice in any other form. The question is 
whether you can serve a notice in that form upon which such a 
person as this can be made bankrupt. The notice can only be 
served under section 4, sub-section 1 (g), of the Bankruptcy Act, 
1888. That section provides that a creditor who has obtained a 
final judgment against a debtor may serve on him a bankruptcy 
notice *' requiring him to pay the judgment debt in accordance 
with the terms of the judgment." You cannot serve a bankruptcy 
notice under section 4, sub-section 1 (g), except one which can 
call upon the debtor to pay the judgment debt in accordance with 
the terms of the judgment. But the Form No. 6 does not follow 
the terms of a judgment against a married woman. Therefore 
there is no form for such a notice as this. There is no form which 
can follow such a judgment as was here obtained. The judgment 
is not against her personally, but is against her separate property. 
Therefore, when you come to the notice it runs, " Take notice that 
within [seren] days after service of this notice on you, excluding the 
day of such service, you must pay to C. D. of , the sum of 

£ , claimed by him as being the amount due on a final judgment 
obtained by him against you. . . .*' &c. That is not in accordance 
with the judgment against this married woman, because she is not 
bound to pay personally. The case is not one within the statute. 
You cannot issue such a notice as the statute alone allows. 

Lopes, L. J. : 

I am of the same opinion. The notice must follow the judgment, 
and here it is impossible to make the notice follow the judgment. 
The present case is altogether outside that of Pelton v. Harmon 
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(L. R. 1891, 2 Q. B. 422). Nor is it true, as was said in argu- 1893. 
ment, that oar decision makes section 1, snb-section (5) of the ik bb 
Married Women's Property Act, 1882, of no effect It does not g^^p^V, 
do so. A married woman may be made bankrupt on another act Lmtbu & Co. 
of bankruptcy. This case only applies to this particular act of 
bankruptcy. 

A. L. Smith, L. J. : 

The decision of the registrar was quite right. We held in the 
case of In re Howes, Ex paHe Hughes (L. R. 1892, 2 Q. B. 628), 
some little time ago that the section meant what it said and that 
the bankruptcy notice must be in accordance with the terms of the 
judgment. Here the appellant has got judgment against the 
separate estate of the married woman and not against her person- 
ally, and the bankruptcy notice cannot be issued. 

Appeal dismissed. 

Solicitors : J, H. Oibsan, for Messrs Lester & Co. 
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Befobb 

Mr. Justicb 

Vauohax 

Williams. 

1893. 
April 24M. 



PRACTICE, 

In re gallant, Ex parte THE BOARD OF TRADE. 

Bankruptcy Act, 1890, section 25. 
Bankruptcy Act^ 1883, sectioji 102, sub-section (5). 

Application to commit — Deed of arrangement — Trustee not fumishimj accounts — 
Order of Board of Trade ^Non-compliance by trustee — Order of Court 
directing obedience— Committal — Suspension of committal order — Deeds oj 
Arrangement Act, 1887 (50 d* 51 Vict. c. 57), section 4. 

Where a trustee under a deed of arrangement failed to comply with an 
order of the Court directing him to obey a previous order of the Board of 
Trade by which such trustee was required, under section 26 of the Bank- 
ruptcy Act, 1890, to furnish accounts, and application was in consequence 
made by the Board of Trade for his committal 

Held : — That an order of committal must be made ; but that such order 
would not issue for a fortnight and not go out at all if within that time the 
trustee complied with the terms of the order previously riiade against him. 

Compare In re Tatum^ Ex parte the Board of Trade, ante. Vol. VI., 
p. 107. 



T 



HIS was an Application by the Board of Trade for the com- 
mittal to prison of one Ralph Lee Bliss, the trustee under a deed 
of arrangement entered into between the debtor, Joshua Impson 
Oallant, and his creditors, and dated February 6tb, 1891, by reason 
of the non-compliance of the trustee with an order of the Court 
made on October 28th, 1892, directing bim to obey a previous 
order of the Board of Trade requiring him to furnish proper 
accounts. 

The case was the first application for a committal made under 
section 25 of the Bankruptcy Act, 1890 ; previous applications to 
the Court under that section having been merely to enforce the 
orders of the Board of Trade. 

Section 25, sub-section 2 (h) of the Bankruptcy Act, 1890, pro- 
vides, that *' Every trustee under any deed of arrangement as defined 
by section 4 of the Deeds of Arrangement Act, 1887, shall, within 
thirty days of the first day of Januaiy in each year, transmit to the 
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Board of Trade, or as they direct, an account of his receipts and 1893. 
payments as such trustee, in the prescribed form and verified in the j^^ 
prescribed manner. If any trustee fails to transmit such account, ^^^Ji 
the judge of the High Court to whom bankruptcy business has The Board 
been assigned may, for the purpose of enforcing the provisions of 
this section, exercise, on the application of the Board of Trade in 
the matter, all the powers conferred on the Court by sub- section (6) 
of section 102 of the principal Act in cases of bankruptcy." 

By section 102, sub-section (5) of the Bankruptcy Act, 1888, it is 
provided that, " Where default is made by a trustee, debtor, or 
other person in obeying any order or direction given by the Board 
of Trade or by an official receiver or any other officer of the Board 
of Trade under any power conferred by this Act, the Court may, 
on the application of the Board of Trade or an official receiver or 
other duly authorised person, order such defaulting trustee, debtor, 
or other person to comply with the order or direction so given ; 
and the Court may also, if it shall think fit, upon any such applica- 
tion, make an immediate order for the committal of such defaulting 
trustee, debtor, or other person ; provided that the power given by 
this sub- section shall be deemed to be in addition to and not in sub- 
stitution for any other right or remedy in respect of such default.*' 

On May 7th, 1892, an order was made by the Board of Trade 
upon the present trustee, Ralph Lee Bliss, to furnish proper 
accounts, but this order was not complied with. 

On October 28th, 1892, an application was, in consequence, 
made to the Court by the Board of Trade to enforce obedience to 
the order; when an order was made by Mr. Justice Vaughan 
Williams directing the trustee to furnish the accounts forthwith, 
and pay the costs of the application, which were subsequently 
taxed at £12 8$. 4d. 

On December 1st, 1892, this order was served on the trustee, 
but no account had yet been furnished by him, and the costs had 
not been paid. 

Application was now made by the Board of Trade for his 
committal. 

Arnold Wliite {Muir Mackenzie with him) : for the Board of 
Trade. 

M.B. — ^VOL. X. K 
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1893. The order of your Lordship was duly served on the trustee and 

In bb the present motion asks for his committal for contempt in not 
ExjpiLrai ot®y"ig !*• It is perhaps only right that I should inform your 
The BoABD Lordship that when notice was given to the trustee that application 
would be made for his committal, he wrote a letter to the solicitor 
to the Board of Trade, dated March 18th, 1898, in which he states 
that he has not the means to attend the Court and has not been 
able to comply with the order ; that he has really expended more 
than the assets realised, but that if the Court made an order and 
would suspend its operation he would endeavour to make tho 
returns. Under the circumstances I ask for an order of com- 
mittal. 

The trustee did not appear either in person or by counsel. 

Vauohan Williams, J. : 

Jadgment. You may take an order of committal which will be, I suppose, in 

Form No. 162. But I shall add to that form that the order is not 
to issue for a fortnight and not to go out at all if within that time 
Mr. Bliss makes the return required by the order and pays the 
£12 8^. 4d., the costs of the motion of October 28th, 1892. 
Notice of the order must be given forthwith to Mr. Bliss, who 
must also pay the costs of this application. But the payment of 
the costs of the present application will not be made a condition 
precedent to the order not issuing. 

Order accordingly. 

Solicitor : The Solicitor to the Board of Trade, for the Board of 
Trade. 
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PEACnCE. 

In re STOCKLEY, Ex parte DISCOUNT CO. divisional 

COURT. 
Bankrupiey Rules, 1886, Rules 167 (2) and 158. \avqhL 

Petition by creditor— Dismissal of petition— Debtor not served— Petitioning creditor Wiluams, J. 
not appearing at hearing of petition— Power of Court to dismiss, OxiNBroiiD 

There is an inherent power in the Court to dismiss a bankruptcy peti- *i893. 
tion, although such petition has not been served upon the debtor. ^-v-'* 

On the hearing of a bankruptcy petition the petitioning creditor did not -^J^n/ lilh, 
appear, and the petition was dismissed by the County Court registrar. 

The petition had not been served upon the debtor ; and upon an appeal 
by the petitioning creditor from the registrar's order the contention was 
raised that the registrar had no power under the circumstances to dismiss 
the petition, but was bound under Rule 158 of the Bankruptcy Rules, 1886, 
to appoint another day for hearing. 

Held : — That the registrar had power to make the order dismissing the 
petition ; and that the petitioning creditor not being present to ask for the 
appointment of another day, he was right in doing so. 

That if the absence of the petitioning creditor was oMriiig to a mistake, 
as was alleged, his proper course was to have applie<l to the registrar for 
a re-hearing. 

X HIS was an ex parte Appeal from an order of the registrar of the 
County Court at Barnet, by which he dismissed a bankruptcy 
petition presented against the debtor. 

On August 16th, 1892, a petition was presented by the appellant 
company against the debtor Stockley, claiming a sum of 822. &8. 6d. 
in respect of a judgment obtained on June 28rd, 1892, the act of 
bankruptcy alleged being the non-compliance of the debtor with the 
requirements of a bankruptcy notice. 

An attempt was made to serve the debtor with the petition, which 
failed, and the petition was not served. 

The hearing of the petition was appointed for September 8th, 
1892, and on that day none of the parties appeared before the 
registrar, who in consequence dismissed the petition. 
: The absence of the petitioning creditors from the Court was 
afterwards explained by the fact that their solicitor oTerlooked the 

K 2 
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1893. date of the appointment until too late ; bat an application to the 

In rb registrar to reconsider his decision was refased. 

Ex PAHTB ^^0 Discount Company, therefore, now appealed from the order 

Discount Co dismissing the petition, the ground of the appeal in effect being 

that a bankruptcy petition could not be dismissed for want of 

prosecution in a case where such petition had not been served. 

F. C. Willis : for the petitioning creditors. 

What I say is that the registrar was wrong in dismissing the 
petition, and he ought to have given another day. The petition 
could not be dismissed until it had been served. What I rely on 
are Rules 167 (2) and 158 of the Bankruptcy Rules, 1886. Rule 157 
provides : — ** (2) A creditor's petition shall not be heard until the 
expiration of eight days from the service thereof; provided that 
where the act of bankruptcy alleged is that the debtor has filed a 
declaration of inability to pay his debts, or where it is proved to the 
satisfaction of the Court that the debtor has absconded, or in any 
other case for good cause shown, the Court may, on such terms, if 
any, as the Court may think fit to impose, hear the petition at such 
earlier date as the Court may deem expedient." And Rule 158 
provides : — '^ The registrar shall appoint the time and place at 
which the petition will be heard, and notice thereof shall be written 
on the petition and sealed copies, and where the petition has not 
been served, the registrar may from time to time alter the first day 
so appointed, and appoint another day and hour.'* 

[Vauohan Williams, J. : The order of the registrar appears to 
have been that ''the petitioning creditor not appearing, and the 
debtor not appearing, the petition is dismissed." Was not that 
the only order the registrar could make ? Even granting the power 
to fix another day, if the parties do not care to go and ask for it, 
was not the registrar right in dismissing the petition ?] 

No. Even if the petitioning creditor did not go, the Court 
could not dismiss the petition until it was served. You cannot 
have a dismissal before you have a hearing, and by Rule 157 (2), 
you cannot have a hearing until there is a service. The reason 
why the creditors did not appear was that by mistake the solicitor's 
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clerk overlooked the appointment at Bamet until late in the day. 1893. 
He went down in the afternoon, but the registrar refused to alter In re 
his order, and said that another petition could be presented. I do ^^^a^^^ 
not say that where there is a hearing, and the debtor appears and Discount Co. 
the creditor neglects to appear, that the Court cannot dismiss the 
petition. But what I say is that there is no power to dismiss until 
there is a power to hear. 

[Vauohan Williams, J. : A petition is presented to the Court, 
and it is not the less presented because it has not been served. 
A i)iion why should not the Court dismiss the petition if the 
creditor does not come to support it ? Under certain circumstances 
a petition may be acted on before it is served.] 

Yes, but I submit that makes no difference to my argument. In 
the present case a warrant was issued, but the debtor could not be 
arrested. 

Vauohan Williams, J. : 

I am of opinion that this appeal must be dismissed with costs. Judgment. 
I do not know whether any damage will result to the petitioning 
creditor from what has occurred, but if any damage dees result to 
him from what has occurred, it seems to be entirely his own fault. 

The first proposition of Mr. Willis is that a petition cannot be 
dismissed until it has been served. I do not agree with that 
proposition at all. Mr. Willis cited no authority for it ; but he 
relied on Rule 157 (2), which provides that " A creditor's petition 
shall not be heard until the expiration of eight days from the 
service thereof": and on Rule 158, which provides that "The 
registrar shall appoint the time and place at which the petition 
will be heard, and notice thereof shall be written on the petition 
and sealed copies, and where the petition has not been served the 
registrar may from time to time alter the first day so appointed, 
and appoint another day and hour." I asked Mr. Willis what was 
to be done in case the registrar, who undoubtedly has discretion, 
for good cause thought that it was not a case where he ou^t to 
alter the first day appointed. Mr. Willis said that nothing could 
be done, and that although the registrar might refuse an extension 
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1893. of timei it was impossible for him to dismiss the petition. I did 

In rb iiot assent to that. Here is a petition presented — a petition which 

EiTp^Rra *^® Court in several cases can act on, by appointing an interim 

Discount Co. receiver and in other matters, before the petition is served. There 

mast be an inherent power in the Court to get rid of that petition, 

and not leave it perpetually a terminus a quo the petitioner may 

start when he can get the Court to appoint another day. I think, 

therefore, that the Court had a right to get rid of this petition. 

What the petitioning creditor complains of is that the petition has 

been got rid of, and that he cannot avail himself of it in subsequent 

proceedings. 

It is suggested that the registrar took a course which he ought 
not to have taken when the day of hearing came and no one 
appeared. It is said that there was a slip on the part of the 
petitioning creditor's solicitor. I do not know whether that was so 
or not. But assuming there was a slip and before the order was 
drawn up the petitioning creditor's solicitor had come and made an 
application to the registrar for an alteration of the day, I cannot 
doubt but that the registrar would have attended to it. But if, as I 
suspect, the order had been drawn up before the representative of 
the petitioning creditor appeared at all, then the course was to 
apply to the registrar to rehear. I have no reason to suppose but 
that, if the solicitor for the petitioning creditor had satisfied the 
registrar that the non-appearance was a slip, the registrar would 
have appointed a day and allowed a re-hearing of the matter as he 
had jurisdiction to do. But the view which the representative of 
the petitioning creditor appears to have taken was that the registrar 
could not do anything right, and was actuated in everything he did 
by improper motives, and he made no application. It cannot be 
supposed that the persons who drew the rules intended that when, 
the respondent could not be served, the appointment of a new day 
was to be obtained automatically without the appearance of the 
petitioning creditor or any asking for it. Under these circum-: 
Eftances if any harm has attached to the petitioning creditor it is his 
own fault, or at any rate that of his representative. With regard 
to whether the petitioning creditor can now take the proper course 
and apply for a re-hearing, I cannot say. It may be that the 
registrar will think it is now too late. That. is a matter for his 
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discretion, as to which I say nothing. We can only dismiss this 1893. 
appeal with costs. iir kic 

Stooklkt, 

Ex FARTS 

GaiNSFORD BrUOE, J. : Discouht Co. 

I agree. I cannot doubt that the Court has control over the 
proceedings, and has control over the petition; and if on the 
hearing the petitioning creditor does not appear, the registrar has 
power to dismiss the petition although it has not been served. 

Ajypeal dismissed. 

Solicitors : Steadnwu, Kan Praagh d' Co,, for the appellants. 
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PRACTICE. 

DIVISIONAL In be RICHARDS, Ex pabte EVANS. 

COURT. 

Vauoh'^n Bankm^cy Ad, 1890, sediim 8. 
Williams, J. Discharge of havkrupt— Condition of discharge— Consent to jttdgment— Amount 

Gad^ohd f^^ which judgment entered — ^** Part of any balance " of the debts—Discretion 

Brucb, J. of Court. 
1893 

.^-J It was not the meaning of the Legislature in sub-section 2 (iv.) of section 8 

April nth of the Bankruptcy Act, 1890 — by which power is given to the Court to 

and IStk. require a bankrupt as a condition of his dischai:ge to consent to judgment 

being entered against him for any balance " or part of any balance " of the 
debts provable under the bankruptcy— to exclude any part of the creditors 
from the beneiit of the judgment, but what was meant to be excluded was 
a part of the liability. 

The Court has power under the sub-section to order judgment to be 
entered for such part of any balance of the debts as in its discretion it may 
think right in the particular case ; and it is not bound to enter judgment 
for the whole amount of the balance, or even for a sum sufficient to pay 
ten shillings in the pound. 

The discharge of the bankrupt was granted by the County Court judge 
subject to his consenting to judgment being entered against him for the 
sum of £600. 

The liabilities of the bankrupt were £4185, and his assets £100 : and 
the County Court judge's order was appealed from by a creditor to the 
amount of £1569, on the ground (1) that there was no jurisdiction under 
the section to make the order ; and (2) that in any event the order made 
was too lenient 

Held : — That the Coimty Court judge had power under the section to 
make the order ; and that there was no evidence to shew that he had 
exercised his discretion so wrongfully as to justify the Court in interfering 
with his decision. 



X HIS was an Appeal by a creditor from an order of the late 
County Court judge at Bristol by which he granted the bankrupt 
his discharge subject to certain conditions. 

Section 8 of the Bankruptcy Act, 1890, provides : — 
** (2) On the hearing of the application (for discharge) the Court 
shall take into consideration a report of the official receiver as to 
tiie bankrupt's conduct and aflfairs (including a report as to the 
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bankrupt's conduct during the proceedings under his bankruptcy), 1893. 
and may either grant or refuse an absolute order of discharge, or is «■ 
suspend the operation of the order for a specified time, or grant an e^^'pami 
order of discharge subject to any conditions with respect to any Evans. 
earnings or income which may afterwards become due to the bank- 
rupty or with respect to his after-acquired property: Provided that 
the Court shall refuse the discharge in all cases where the bankrupt 
has committed any misdemeanour under the Debtors Act, 1869, or 
the Principal Act, or any other misdemeanour connected with his 
bankruptcy, or any felony connected with his bankruptcy, unless 
for special reasons the Court otherwise determines, and shall on 
proof of any of the facts hereinafter mentioned, either — 
(i.) refuse the discharge ; or 
(ii.) suspend the discharge for a period of not less than 

two years ; or 
(iii.) suspend the discharge until a dividend of not less than 
ten shillings in the pound has been paid to the creditors ; 
or 
(iv.) require the bankrupt as a condition of his discharge to 
consent to judgment being entered against him by the 
official receiver or trustee for any balance or part of any 
balance of the debts provable under the bankruptcy which 
is not satisfied at the date of the discharge, such balance 
or part of any balance of the debts to be paid out of the 
future earnings or after-acquired property of the bankrupt 
in such manner, and subject to such conditions as the 
Court may direct ; but execution shall not be issued on 
the judgment without leave of the Court, which leave may 
be given on proof that the bankrupt has since his dis- 
charge acquired property or income available towards 
payment of his debts." 
The " facts " above referred to are specified in sub-section (8). 
On June 28rd, 1892, the debtor Charles Edward Richards, who 
carried on business as an insurance manager, presented his own 
petition in the County Court. 

The liabilities of the debtor were £4,186 68. lid. : and the 
assets £100. 

On July 8th, 1892, the debtor was adjudicated bankrupt. 
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1893. In January, 1898/ the bankrupt applied for his discharge, when 

In KB the application was opposed by the present appellant, who was a 

Ix'^lw? creditor to the extent of £1,569. 

Etaks. Practically the only other creditor was a cousin of the bankrupt 

named Wade, who had made a claim for £2,684 ISs. 4d. ; but he 

did not appear on the application. 

The '* facts " or offences under section 8, sub-section (8) of the 
Bankruptcy Act, 1890, alleged against the bankrupt in the official 
receiver's report were : — (a) that the bankrupt's assets were not of 
a ralue equal to ten shillings in the pound on the amount of his 
unsecured liabilities: (h) that he had omitted to keep proper 
books : and (c) that he had continued to trade after knowing him- 
self to be insolvent. 

As a result of the application the County Court judge made an 
order requiring the bankrupt as a condition of his discharge to con- 
sent to judgment being entered against him for the sum of £600. 

The creditor now appealed against that order on the ground : — 
(1) that there was no jurisdiction under the section to make the 
order : and (2) that in any event the order made was too lenient. 

Lawless : for the creditor. 

It is perfectly plain that section 8 of the Bankruptcy Act, 1890, 
was intended to be a very stringent section. It is true that sub- 
section 2 (iv) differs from the Act of 1888, and contains the words 
"any balance or part of any balance of the debts." But the 
intention clearly was that judgment should not be entered for less 
than the whole amount of the debts. At any rate the whole gist 
of the section shews that ten shillings in the pound should be paid 
at the very least. Here the County Court judge has allowed the 
discharge on condition of judgment being entered up for £600. 
That is one-eighth of the liability, and under it Mr. Evans can only 
get some 2^. 6d. or 2s. 9d. in the pound at the most. If such an 
order can stand the whole stringency of the section is done away. 
If the County Court judge can order judgment to be entered for 
£600 where the liabilities are over £4,000, he can order judgment 
to be entered for £100, and the section would then be really made 
of no effect. Ho can practically override the section and allow the 
bankrupt to escape in that way. 
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[Yaughan Williams, J. : There is always an appeal from his i^^z. 
decision.] In ki 

BlCRABDS, 
£x FAKTB 

A creditor should not be put to such an ordeal. On the first Evah*. 
point my contention is that it should be judgment for the whole 
amount of the balance — or at the Tery least, judgment for half the 
amount, so that 10«. in the pound may be paid. I admit there 
may be a little difficulty in getting over the words *' balance or part 
of any balance of the debts." But what I would suggest is that 
those words were put in to meet a case where one creditor formally 
and absolutely waived his claim against the bankrupt, and then 
judgment would be for the balance, excluding that debt. On the 
application for discharge in the present case something was said 
that Mr. Wade might perhaps waive his claim, but there was 
nothing at all binding and I understand the statement is now 
disputed. 

Vauohan Williams, J. : 

I do not feel at aU sure that the words which enable the Court 
to give judgment for a part of the balance have any reference to the 
exclusion of a part of the creditors from the benefit. For my own 
part I do not think so. I think when it says ''part of any balance " 
what was meant to be excluded was a part of tbe liability. If a 
man has paid Bs. in the pound, the Court may say ** We will enter 
up judgment for 10«. in the pound, and if in your future more pro- 
sperous state you pay the money you will be entitled to your 
judgment. Therefore, instead of ordering judgment to be entered 
up for the whole of the balance, we order judgment to be entered 
up for that per cent, of the balance." That is what I think is 
meant. I do not think it is meant to exclude any part of the 
creditors from the benefit of the judgment, but the debtor will still 
be a debtor for a part of the liability. A second observation I wish 
to make is this. You say that if this construction is put upon the 
Act of Parliament, it will give the Court a loophole in its discretion 
to evade the legislation altogether. In my opinion that is quite 
right. I think it is quite possible that the legislature meant that. 
The whole tendency of the English law is, although you draw the 
lines, always to give the Court which is to administer the law, a way 
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1893. 
Ik &b 

RiCHABDS, 
Ex PABTB 

EvAirs. 



BANKRUPTCY REPORTS. 



Judgment. 



out in proper cases, 
mean that here. 

Lawless : 



I am not at all sure the legislature did not 



Then I come to my second point and say that the order was too 
lenient. The debtor really admitted that his income varied between 
£400 and j£500 a year. (Counsel also entered into other details.) 

Herbert Reed, Q.C. {Carrington with him) : for the debtor, and 
Muir Mackenzie : for the oflScial receiver, were not called npon. 

Vauohan Williams, J. : 

We know your point now, Mr. Lawless, but it is really within 
the discretion of the County Ck)urt judge. You must make out 
that he has gone upon some hopelessly wrong principle, or that 
owing to some perverse conclusion of the matter the order was not 
for a sufficiently large sum. All I can say is that assuming the 
array of figures you have given us to be correct, if I had had to deal 
with the matter I do not think I should have ordered judgment to 
be entered for any larger sum. There is nothing in the point as to 
the jurisdiction to make the order, and we shall not interfere with 
the exercise of the discretion of the County Court judge. The 
appeal must, therefore, be dismissed with costs. 

Gai^sford Bruce, J. : 
agree. 

Appeal dismissed. 

Solicitors : Indermaur cfe Brown, agents for Fillers dt Pershouse, 
Bristol, for the appellant. 
Barley dc Cumberland^ agents for Clifton d Co., 

Bristol, for the debtor. 
The Solicitor to the Board of Trade, for the official 
receiver. 
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FBACnCE. 

In re lewis, Ex pabtb BEOKEB. divisional 

COURT. 
Bankruptcy Act, 1883, section 4, mb-^ectum 1 (d). \"^^ 

Bankruptcy Rules, 1886. Rule 154. Williamr, J. 

AND 

Act of bankruptcy — Departure of debtor vnth intent to defeat creditors — Petition — Qaixsford 
Application for substituted service of petition — Presumption of decUh of debtor Bkucb, J. 
^Suicide— Evidence. ^®^^- 

On January 28th, 1893, the debtor departed from his dwelling house, and April 19M. 
on the same day a hat bearing his name was discovered in the neighbour- 
ing canaL A letter was also received from the debtor by his manager 
intimating that before such letter arrived he would be out of his trouble. 

The evidence shewed, however, that at the time of his going away the 
debtor was in very embarrassed circumstances, and that, on the day 
before, he had collected about £25 from persons who owed him money, 
which sum he took with him. He also took his best clothes, clean linen, 
and such jewelry as he possessed. The canal was thoroughly dragged by 
the police, but nothing was found. 

Held: — I'hat, under the circumstances, the Court was not bound to 
presume that the debtor was dead : and that substituted service of a 
bankruptcy petition presented against the debtor alleging the departure 
of the debtor as the act of bankruptcy, would be allowed by advertisement 
of such petition in certain specified local and London newspapers. 



T 



HIS was an ex parte Appeal from a decision of the registrar 
of the County Court at Cardiff by which he refused to make an 
order for substituted service of a bankruptcy petition. 

The petition was presented on February Srd, 1898, the act of 
bankruptcy alleged in it being that specified in section 4, sub- 
section 1 (d) of the Bankruptcy Act, 1883, viz. : — ^that the debtor 
on January 28th, 1893, departed from his dwelling house, 186, 
Bichmond Boad, Cardiff, with intent to defeat or delay his 
creditors. 

The debtor John Lewis carried on business as a hay and com 
merchant ; and in January, 1893, he was considerably in debt, it 
being stated that he owed between £2,500 and £8,000, and that 
his assets would only realise at the most £760. 
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X893, On January 27th, 1898, the debtor went round to yarioufl 

Ik SB persons in Cardiff who owed him small sums and collected in all 

Ex PAKTi ^ome £20 or £25, which he retained in his possession ; and on the 

Bbcur. j^qj^ ^y — January 28th, — ^which was a Saturday, he dressed 

himself in his best clothes, took both his gold and silver watches 

and gold studs and left his home to which he did not return. 

On the same day a hat bearing the debtor's name was discoTered 
in the Glamorganshire canal ; and a letter written by the debtor 
was afterwards receiyed by his manager, a Mr. Everson, in the 
following terms : — " Dear Everson. Before' you receiye this I shall 
be out of my trouble. Could not sleep all night. My health is 
gone wrong. Am worried to death. Break the news to my dear 
wife as easy as you can. Do the best you can for her. Water is 
easier than fire. John Lewis." 

The canal was, however, thoroughly dragged by the police, but 
no body was found ; and it was further alleged that the debtor had 
taken with him two suits of clothes and an extra cap. 

On February 6th, 17th and 21st, 1893, application was made to 
the County Court registrar on behalf of Mr. Becker, the present 
appellant, for leave to effect substituted service of the bankruptcy 
petition presented by him against the debtor on February 8rd, 
1893, but the registrar eventually declined to make the order asked 
for, he not being satisfied that the debtor was alive, and being of 
opinion that without evidence to that effect he could not make an 
order, and was bound to presume that the debtor was dead. 

From that decision the petitioning creditor now appealed. 

F. C. Willie {Bowen with him) : for the petitioning creditor. 

The case which influenced the registrar in coming to the 
conclusion that he must refuse the application for substituted 
service was that of Ex parte Geisel, In re Stanger (L. B. 22 Ch. 
Div. 486; 63 L. J. Ch. 849; 48 L. T. 405; 81 W. B. 264). 
There the headnote is that ''A petitioning creditor, who alleges 
that his debtor has committed an act of bankruptcy by departing 
from his dwelling-house with intent to defeat and delay his 
creditors, is bound to shew that the debtor is alive and in some 
other place." The registrar said that he felt bound by the words of 
Sir George Jessel, M.B., where he said, first in the course of the 
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argument, *' If you say that a man has left his dwelling-hoase yon 1893. 
must shew that he is somewhere." And then in his judgment he in kb 
said, '' It appears to me that the person who says that another has j^l^m 
committed an act of bankruptcy is bound to prove it affirmatiyely. B»o"« 
Now in this case the petitioning creditor alleged that Stanger had 
absented himself for a long period from his place of business, with 
the yiew of defeating and delaying his creditors. Has he proved 
that? In my opinion he has not. I quite agree that, in an 
ordinary case, the &ct of a man not being present in his dwelling- 
house is pretty good proof of his having gone away, and the fact of 
his having gone away leaving his debts unprovided for, is pretty 
good proof that he intends to defeat and delay his creditors within 
the meaning of the Bankruptcy Act. But the present is not an 
ordinary case, and to apply those rules of evidence, or rather those 
inferences of fact, to such a case would, in my opinion, be to mis- 
apply ihem. When I come to consider the facts, I am not 
satisfied that the man is alive. It is not necessary for me to be 
satisfied that he is dead, because, in order to be absent, he must 
be alive, and, if I am not satisfied that he is alive (notwithstanding 
the ordinary presumption in favour of life) then I cannot be 
satisfied that he has committed an act of bankruptcy, and therefore 
I must hold that there ought to be no adjudication." The report 
then goes on : *' His Lordship then referred to the evidence, and 
said that he thought it was not satisfactorily proved that Stanger 
was insolvent. On the contrary, on the evidence, he thought that 
he was quite solvent. Therefore it was not likely that he went 
away to avoid his creditors. Nor was any motive assigned for his 
disappearance." But that is totally dififerent to the present case. 
Here the debtor was clearly in difficulties and there is ample 
motive for his disappearance. In that case the man was perfectly 
solvent. The petitioning creditor had got letters of administration 
and the C!ourt decided that the adjudication should be discharged. 
In the present case I submit it is proved that this man was alive 
and did not commit suicide. 

[YAuaHAN Williams, J. : If substituted service is ordered it 
must be by some particular mode. What mode do you suggest 
here?] 
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1893. I suggest an adyertisement in a local newspaper and in the 

hi BB Timesy and perhaps leaving a notice at the debtor's last known 

Ex^TB V^^^ of abode. Bnt the question is not what is the proper mode 

Bbckbu. of substituted service. The whole point is that the registrar 

thought that the death must be presumed. 

[Vauohan Williams, J. : It seems to me that the mere proving 
that the man has disappeared is not enough. Rule 154 of the 
Bankruptcy Rules, 1886, says '' A petition shall be served upon 
the debtor by an officer or bailiff of the Court, or by the creditor 
or his solicitor, or by some person in their employ ; provided that 
if personal service cannot be effected, the Court may extend the 
time for hearing the petition, or if the Court is satisfied by 
affidavit or other evidence on oath that the debtor is keeping out of 
the way to avoid such service, or service of any other legal process, 
or that for any other cause prompt personal service cannot be 
effected, it may order substituted service to be made by delivery of 
the petition to some adult inmate at his usual or last known 
residence or place of business, or by registered letter, or in such 
other manner as the Court may direct, and that such petition shall 
then be deemed to have been duly served on the debtor.*' By the 
very terms of the rule you must give some evidence — it may be not 
very strong — ^but at any rate you must give some evidence that the 
man is keeping out of the way to avoid service.] 

Here there is the affidavit of the debtor's wife in which she says 
that before going away on January 28th, 1898, the debtor changed 
his shirt and collar, it being very unusual for him to put on clean 
linen on a Saturday ; that he dressed himself in his best clothes 
and took with him both his gold and silver watches and his gold 
studs, and that he had not returned. There is an affidavit by the 
police that the canal was most thoroughly searched but that 
nothing was found, and what I say is that the letter written by the 
debtor to Mr. Ever son ^ his manager, was a mere step in a trick. 
Then there is an affidavit by three persons who were indebted to 
the debtor, Messrs. Earle, Stone and Reece respectively, shewing that 
on January 27th, the debtor collected from them a sum amounting in 
all to about £25. And there are further affidavits by creditors of 
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the debtor which shew that at the time he disappeared, his 1893. 

indebtedness was something like £8,000, and that the assets In hi 

would not exceed a sum of JE750 at the most. Ex "faetb 

Beckbr. 

Vauohan Williams, J. : 

We think that will do, but the County Court registrar was quite Judgmeut. 
right to be careful. Application was made to him on three 
occasions to allow substituted service of the petition, and it is 
quite plain that for a very long time totally insufiScient information 
to justify such an order was brought before the registrar. I am 
not surprised that that caused him to receive the information which 
was brought before him with some amount of suspicion. If 
affidavit after affidavit is made and the most material evidence is 
left out, it must raise a doubt in the mind of the person who has 
to decide the question. Here it is not until the last affidavit but 
one that for the first time the position of the debtor is shewn. 
That affidavit, however, does shew that the debtor when he went 
away was in very embarrassed circumstances. Looking at all the 
facts we will allow the order for substituted service. The service 
must be by inserting a notice in one local paper, and also in the 
" Times," the " Daily Chronicle," and " Lloyd's News." Those are 
probably the papers which the debtor is most likely to see. The 
costs of this appeal will be part of the petitioning creditor's costs. 

Gainsford Bruce, J. : 

I agree. 

Appeal allowed. 

Solicitor: L. W. H. Jones^ agent for J. Morgan, Cardiff, for 
the petitioning creditor. 
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DIVISIONAL 
COURT. 

Bbfori 

Vauouan 

Williams, J., 

AND 

Oadtsfoud 

Bruce, J. 

1893. 

April 19M 



In as EVANCE, Ex parte EVANCE. 

Bankruptcy Act, 1883, tection 4, sub-sectum 1 {g). 
Bankruptcy Rules, 1886, Rule 141. 

Bankruptcy Notice — Application for substituted service — Service by delivery to 
" some adult inmate " at debtor's ustuU residence — Du^ compliance ioiih order. 

An order was made by the County Court registrar directing that a bank- 
ruptcy notice issued against the debtor should be deemed to have been 
duly served on him by delivery of such notice to " some adult inmate " at 
the debtor's usual residence. 

The bankruptcy notice was delivered to a servant girl in the employ of 
the debtor at his residence, whose age was alleged to be fourteen years. 

A receiving order was subsequently made against the debtor upon a 
petition which alleged as the act of bankruptcy, the non-compliance of the 
debtor with the requirements of the bankruptcy notice in question. 

The debtor appealed against this order on the ground that the bank- 
ruptcy notice had not been properly served. 

Held : — That, looking at all the circumstances, there appeared to be a 
grave amount of uncertainty whether the order for substituted service of 
the bankruptcy notice had been duly complied with : and that the proper 
course was that the case should go back to the County Court to be re- 
heard. 

On the re-hearing, it being admitted that the age of the servant girl on 
whom the notice had been served was thirteen years and five months, the 
receiving order made against the debtor was rescinded. 



A. HIS was an Appeal on behalf of the debtor from a receiving 
order which had been made against him in the County Court at 
SaliBbury. 

The debtor Alfred Evance and the petitioning creditor James 
Pitnian, both resided in the village of Bourton in Dorsetshire. 

In October, 1891, an action was commenced by the petitioning 
creditor against the debtor for damages for trespass on a footpath ; 
and in January, 1892, judgment was recovered against the debtor 
for £49. 

This sum was not paid; and in January, 1898, a bankruptcy 
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notice ander section 4, sub-section 1 (g) of the Bankruptcy Act, 1893. 
1888, was issued against the debtor in respect of it. ly bb 

At this time the debtor was away from home, having gone to j^^^^^g 
London for the alleged purpose of consulting his solicitor ; but his Evance. 
sister, who lived with him, still remained at his residence, and 
carried on the house as usual. 

In the absence of the debtor application was made by the 
petitioning creditor*s solicitor to the County Court for an order 
giving leave for substituted service of the bankruptcy notice, which 
was granted by the County Court registrar, the order directing that 
service of the notice on ** some adult inmate " at the debtor's usual 
residence should be deemed to be good service. 

The bankruptcy notice was served by the solicitor's clerk on a 
servant girl employed by the debtor ; and a petition in respect of an 
alleged debt of £90, founded on the non-compliance of the debtor 
uith the requirements of the said notice as the act of bankruptcy, 
was subsequently presented against him, on which a receiving order 
was made. 

The debtor now appealed against this receiving order, the main 
ground of appeal being that the bankruptcy notice had not been 
properly served, and that no act of bankruptcy had therefore been 
committed, it being alleged that the servant girl on whom the 
substituted service was made, was only fourteen years of age, and 
was not an '' adult inmate " of the debtor's residence ; and that the 
debtor himself knew nothing of the proceedings until he saw a 
notice of the hearing of the petition in a local paper. 

Ringwood : for the debtor. 

As a matter of fact no London registrar would have granted the 
order for substituted service on the affidavit which was before the 
County Court. The debtor had gone to London to see his solicitor, 
and he remained there for some time, but he left his sister at home. 
He himself returned on February 14th, knowing nothing of these 
proceedings. There were two judgments against the debtor, one 
for the 49/., and the other for 41/., and together they made up the 
petitioning creditor's debt. The order for substituted service was 
that it should be made on some '* adult inmate." It was made on 
the servant girl, who is said to be really fourteen, and all that the 

L 2 
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1893. solicitor's clerk who made the service says in his affidavit is that 
In bb he thought she was ahout eighteen. The meaning of the term 
Ex i^E " adult'* is given in Webster's Dictionary as ** A person grown to 
EvANCE. fQU age 2LuA strength. One who has reached maturity. In the 
common law, one who has obtained full age or legal majority." 
The service of a bankruptcy notice has always been held to be an 
important matter, because if it is not complied with a man is liable 
to be made bankrupt. I will only refer to the case of In re 
Winterbottomf Ex parte Winterbottoin (see ante, Vol. IV., p. 1 ; 
L. R. 18 Q. B. D. 446 : 56 L. J. Q. B. 238 : 56 L. T. 168). In 
that and many other cases it has been held that the rules as to 
service of a bankruptcy notice must be strictly complied with, and 
that substantial compliance is not sufficient. Here the debtor 
knew nothing until he saw the advertisement of the hearing of the 
petition in the paper. If he could have gone before the registrar 
on an application to set aside the bankruptcy notice, he could have 
shown that he had an action against the petitioning creditor which 
he could not raise by way of counterclaim. The registrar was 
asked to adjourn the hearing of the petition, but he declined to do 
so, and made the receiving order against which the debtor now 
appeals. 

Mtur Mackenzie : for the petitioning creditor. 

A great deal has been made of this matter, but I shall show that 
under all the circumstances this receiving order was properly 
made. 

[Vaughan Williams, J. : If you have got an order for sub- 
stituted service, and that order has not been complied with, it is a 
question which goes to the jurisdiction. For example, if an order 
is made for service by insertion in the ** Gazette ** and the "Times," 
and the notice is inserted in the " Gazette " only, nothing will set 
that right. What evidence have you that the order in this case was 
complied with ?] 

The order was for substituted service at the last known residence 
of the debtor on some adult inmate. The solicitor's clerk says that 
he served the notice on the servant girl, who appeared to him to be 
about eighteen. 
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[Vaughan Williams, J. : That is very unsatisfactory. There 18^8. 
is snch a thing, you know, as wishing that a writ or document of Ik bb 
such nature should not come to the notice of the person to be e/p^xb 
affected by it. This clerk seems to have acted in an extraordinary Evahcb. 
manner. If all he did was to go to the house and put the notice 
into the hands of the servant girl, he very inadequately performed 
his duty. That is not the way such a duty should be performed. 
A decent servant would not read the document, and the clerk should 
have said plainly '' That is an important legal document which you 
must see is given to your master at once." Do you contend that a 
clerk having to effect substituted service of a notice on an adult at 
a debtor's residence would be properly carrying out his duty if he 
gave the notice to a servant in the way this notice is alleged to have 
been given ?] 

If it was the first time the clerk had been to the house I do not 
think the service would be sufficient assuming it to have been made 
in that way. But on three previous occasions attempts had been 
made to effect personal service on the debtor at his residence, all 
of which were defeated. It was on that ground that substituted 
service was allowed by the registrar. 

Vaughan Williams, J. : 

Looking at all the circumstances of this case we think it would Juagincut 
be very much more satisfactory that this matter should be investi- 
gated in a proper way. In our opinion the right course for us to 
take vrill be to direct a re-hearing of this petition in the County 
Court. For my own part there seems to me a grave amount of 
uncertainty as to whether there* has been due compliance with the 
order for substituted service of the bankruptcy notice. If the 
matter is reheard, the servant girl can be called, and it can then be 
made quite clear whether she is an adult or not. I dai-e say the 
County Court judge, if he is asked to do so, will himself hear the 
case instead of the registrar. That would probably be more satis- 
factory, as the registrar has already given a decision in the matter. 
If upon the re-hearing it turns out that the bankruptcy notice was 
properly served and there is a bankruptcy, we think the whole costs 
must be paid by the debtor. If there was no act of bankruptcy. 
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1893. and the receiying order is dismissed, the debtor will have all costs 

Ik rv except the costs of this appeal, for which we think he is to a great 

^^ fIbtb ®^*^°* responsible. 



Eyakcb. 



Gainsfobd Bruce, J. ; 
I agree. 



Re-hearing directed accordingly. 



Solicitors : F. Bradley ^ for the debtor. 

E. C. liawlings, agent for RtUter d Rutter, Shaftes- 
bury, for the petitioning creditor. 



NOTE. 



June 16th. 



On this day the above case again came before the County Court, 
when it being admitted that the age of the servant girl on whom 
the bankruptcy notice had been served was only thirteen years and 
five months, the receiving order was set aside. 
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FBACnCE. 

In re FLATAU, Ex pabtb the OFFICIAL RECEIVER. COURT OP 

APPEAL. 

Bankruptcy Rules, 1883 and 1890, Rule 134 B. BtroRi thi 

Ma8tb& of 
Bankruptcy Rules, 1890, Rule 13. thb Rolls, 

Receiving order —Application by debtor to rescind^Conseni of petitioning creditor A. L. Smith, 

—IhUy of Court, L.J. 

1893. 
After a receiving order has been made against a debtor, the Court will ^-r-* 
not rescind snch receiving order without a full consideration of all the •^•^ ^'*' 
circumstances of the case, including the conduct of the debtor and the 
cause of his insolvency. 

The Court will not, therefore, rescind a receiving order as a matter of 
course, even though all the creditors of the debtor assent to the order 
being rescinded. 

A fortiori the mere fact that the debtor, after the making of the 
receiving order, has paid the petitioning credftor^s debt and costs and 
obtained his consent to the order being rescinded, is not a ground for 
rescission. 



X HIS was an Appeal by the official receiver from an order of the 
registrar rescinding a receiving order which he had previously 
made against the debtor. 

On Fehruary 25th, 1898, a bankruptcy petition presented against 
the debtor J. N. Flatau came on for hearing before the registrar. 

At the hearing objection was taken by the debtor to the truth of 
the statement in the petition that the petitioning creditor held no 
security for his debt. 

The registrar, however, decided this point against the debtor and 
made the receiving order. 

The debtor thereupon stated that he desired to appeal, and on 
his application, the registrar made an order staying the proceedings 
under the receiving order for seven days in order to enable the 
debtor to give notice of appeal. 

The debtor did not present an appeal, but he paid the petition- 
ing creditor's debt and costs ; and on March 8rd, 1808, he applied 
to the registrar to rescind the receiving order. 



Digitized by 



Google 



152 BANKRUPTCY REPORTS. 

1893. No notice was given to the official receiver and no affidavits were 

In be filed in support of the application, as required by Rule 134b of the 

IxfxKTE Consolidated Rules, 1886 and 1890 (Rule 13 of the Bankruptcy 

The Official Rules, 1890) : but the official receiver was present and opposed it. 

XvECEIVBR* , , • 

The petitioning creditor consented to the application. 
The registrar rescinded the receiving order; and from that 
decision the official receiver now appealed. 

Sir John Rigby, Q.C., Solicitor-General (Muir Mackenzie with 
him) : for the official receiver. 

My point is simply that there was no evidence upon which a 
rescission of this receiving order could be made. There were no affi- 
davits, and as a matter of fact no proper notice was given to the 
official receiver. I do not, however, rely upon that latter fact, but 
I say there was no evidence on which the registrar could rescind. 
There was simply the consent of the petitioning creditor. This 
decision is altogether contrary to the decisions of this Court already 
given. When a receiving order has been once made it is not a 
question for the petitioning creditor, but all the circumstances of 
the case must be looked at. The Court must be informed of cir- 
cumstances which will justify it in making such an order. 
(Counsel referred to In re Hester, Ex parte Hester, see ant^, 
Vol. VI., p. 85 : L. R. 22 Q. B. D. 682 : 60 L. T. 943). 

The debtor J. N. Flatau appeared in person, assisted by his 
solicitor, and read a note of the registrar in which he intimated his 
opinion that the case was governed by that of Ex parte Brigstocke, 
In re Brigstocke (L. R. 4 Ch. Div. 348 : 46 L. J. Bank. 169 : 35 
L. T. 831 : 25 W. R. 262) ; and that In re Hester, Ex parte 
Hester (see ante, Vol. VI., p. 85 : L. R. 22 Q. B. D. 632 : 60 L. T. 
943) did not apply. In Ex parte Brigstocke, In re Brigstocke 
(L. R 4 Ch. Div. 348), on the hearing of a petition for adjudica- 
tion of bankruptcy, founded on default to appearance on a debtor^s 
summons, after the debt and act of bankruptcy had been proved, 
the hearing was adjourned till the next day with the consent of the 
solicitor of the petitioning creditor, in order that the debtor might 
make arrangements to pay not only the petitioning creditor's debt, 
but also the debts of other creditors who were represented by the 



Digitized by 



Google 



COURT OF APPEAL. 153 

same solicitor. At the adjourned hearing the debtor tendered the 1893. 

amount of the petitioner's debt only and costs, which were refused iT&b 

by the petitioning creditor. The registrar accordingly made the ^j^^rtb 

order for adjudication, and it was held on appeal that this order Thb Official 

. , %^ ... . , . , TIT. Kbcbivbk. 

was nght. But in giving judgment m that case Lord Justice 

James said : '' I will not say that there is absolutely an obligation on 
the registrar to make the order for adjudication when the statutory 
requisites have been proved, but the debtor is willing and ready to 
pay the petitioning creditor's debt and costs. I can conceive a case, 
for instance, in which there has been a bond fide dispute about a 
debt, and the debtor chooses to fight the question out before the 
registrar, instead of in an action ; then the registrar hears both 
sides and comes to the conclusion that the debtor owes, say £100, 
and the debtor then submits to the decision and ofiers to pay the 
debt and costs. In such case I think it would be very hard that a 
man should be made bankrupt who acts in that way, if he all along 
intended to pay the debt when it should be proved against him.** 
In In re Hester, Ex 'parte Hester (see ante, Vol. VI. p. 35), it was 
held that ''Where a receiving order has been made against a 
debtor and where there has not been payment of the debts in full 
and no suggestion is raised that such receiving order has been 
wrongly made, it is not sufficient in order to obtain a rescission of 
the receiving order for the debtor to collect the assents of his 
creditors to such rescission. In order to move the Court to inter- 
fere in the matter the debtor ought to bring before it some clear 
ground for thinking that what is put forward other than a payment 
of the debts in full is a bond fide proposal which it will be in the 
interests of the creditors to uphold, and also one which is not 
detrimental to the public at large.'* 

The Master of the Bolls (Lord Esher) : 

In this case a petition for a receiving order was presented before Judgment, 
the registrar. There was a dispute as to whether the circumstances 
were such as to authorise the registrar in making that receiving 
order. Upon that he came to the conclusion that the circumstances 
required at the time that he should make a receiving order. That 
was his view and his judgment and he made the receiving order. 
Upon that the debtor said he would appeal against that — that is to 
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1893. say, against the making of the receiving order. Thereupon there 
In rk was a stay for seven days. Bat the meaning of that is that the 
Ex^ARTB receiving order was made and there was a stay to give him the 
^ITBawTE^*^ opportunity of appealing against that receiving order. Either at 
the seventh, or before the seventh day, the debtor made up bis 
mind that he could not appeal with hopes of success, and thereupon 
be dropped the appeal. Then how did the matter stand ? Then 
the matter stood in this way— that the registrar bad made a receiv- 
ing order against which there was no appeal. Therefore as to the 
making of the receiving order the registrar could not undo that. 
He was in {cLci functus officio as regards that. He had given bis 
judgment, and there was the receiving order, and all that could be 
done would be for the debtor to move to rescind that receiving 
order, assuming that the receiving order was rightly made. Then 
he comes under the rules as to rescinding. Now he went before 
the registrar with an application to rescind that receiving order, 
which, as it then stood, was a good and valid receiving order. It 
appears, I think, that he did not produce any affidavit, but he 
satisfied the registrar that he had the consent of the petitioning 
creditor and I think the case must be decided as if that fact bad 
been proved to the registrar, but that fact alone. *' I have the con- 
sent of the petitioning creditor ; it may be that I have paid bim 
and satisfied him. I will even say : I have paid him and satisfied 
him." But there were other creditors ; they were not there and 
the circumstances were not known. Then comes the question, 
could the registrar properly on that — ^that is, do we agree with the 
registrar that he could on that and that alone, rescind the receiving 
order without going into any other circumstances — without enter- 
ing upon all the circumstances of the bankruptcy, as to how it 
came about, what had been the conduct of the debtor when he 
incurred the debts, what had been his conduct after the debts were 
incurred, and what was the position of things at the time ? All 
these were things which had to be considered if we think it could 
not be done merely upon the consent of the petitioning creditor. 

Now in the case of In re Hester, Ex parte Hester (see ante, 
Vol. VI. p. 85), the Court laid down the rules of conduct with 
regard to rescinding, and shewed that according to the intention of 
the Bankruptcy Act there was to be a very large and careful 
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examiuation of all the circamstanceB of the case, not only of the 1893. 

existmg state of things, hut of the antecedent conduct of the in rb 

debtor before there could be an order rescinded. There it was ex^^^ 

said that eyen where there are many creditors and all agree that The Official 

the receiving order should be rescinded, the Court will not act on 

that alone, but will make further inquiries. There it was said all 

the creditors had consented and they had given receipts in full. 

In giving judgment I said ** It is not pretended that he has paid 

them in full, although it is said that all, or most of them, have 

signed receipts in full. If creditors without getting their debts 

paid in full, choose to sign a receipt in full it requires to my mind 

a good deal of explanation how it was that they came to do such an 

unbusinesslike thing. Such conduct appears to me a badge of 

folly." That is in other words to say, the Court will not allow 

them to commit the act of folly and thereby relieve the debtor. 

Then I went on : '' The cases are clear that the Court is not bound 

by the consent of all the creditors. Although the consent of all the 

creditors has been obtained, the Court will still consider whether 

what they have agreed to " — that is all the creditors — '* is for the 

benefit of the creditors as a whole" — that is for their benefit 

although they have consented. The Court will protect them 

against their own carelessness and folly, because we know perfectly 

well that over and over again the creditors of a debtor are quite 

willing to write off their debts as a bad debt, — write off the whole 

thing, and let the man begin and incur debts again. The 

Bankruptcy Act does not mean that creditors shall commit that 

folly. The judgment goes on : " The Court has gone still further, 

and I think rightly so, and has said that under the present 

Bankruptcy Act, it will consider not only whether what is proposed 

is for the benefit of the creditors, but also whether it is conducive 

or detrimental to commercial morality and to the interests of the 

public at large ; and they will take into consideration the position 

of the debtor with regard to his creditors, and see whether what 

is proposed will not place his future creditors, who must come into 

existence immediately, in a position of imminent danger." The 

meaning of that is this, that if the debtor — I do not say that 

this gentleman here has — ^but if the debtor has behaved in an 

unbusinesslike or in a worse way, even although the present 
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1893. creditors may be quite satisfied and no harm can come to them, 

In rb y^t if ^^6 debtor is a person who has so acted in business that it 

YhATAv, jg likely he will do again to other creditors what he has done to his 

Thb OryiciAL present creditors, the Court will not allow the receiving order to be 
Receivek 

rescinded. All that has to be considered even although all the 

present creditors are fully satisfied and are entirely indemnified. 

Now can it be right to say that on the mere consent of the 

petitioning creditor, there being other creditors in existence, and 

nothing being told to the registrar about them, or about the 

previous conduct of the debtor, or about the settlement which 

he has made or is about to make, that the receiving order should 

be rescinded. I am perfectly certain that the learned registrar in 

this case will agree to every word I have said. But he thought 

this was an exceptional case, and that he could treat the case as if 

this money had been paid before the receiving order was made. 

He thought it was an exceptional case as I say and that he could 

treat it in that way. But I do not think he could. I think with 

regard to the receiving order which he had made, as there was no 

appeal against it, that he as well as everybody else was bound by 

it. As to the receiving order as I have already said he was functus 

officio, and he could only therefore entertain this matter as a 

matter of rescission, and then he would be bound by the rules 

which I have just enunciated, and would have to make all the 

enquiries which I have just stated. I therefore think this order 

rescinding the receiving order cannot be maintained, and that the 

appeal must be allowed. 

Lopes, L.J. : 

I think too that this appeal must succeed. The registrar seems 
to have proceeded on the authority of the case of Ex parte 
Brigstocke, In re Brigstockc (L. K. 4 Ch. Div. 348). But this 
case is distinguishable from that. Li that case the payment of the 
petitioning creditor was made before the receiving order. In this 
case the payment which is relied on was made afterwards. In 
point of fact I think the payment here was made too late. There 
was a good and valid receiving order made by the registrar which 
could only be got rid of by an appeal. The only application with 
regard to it to be made to the registrar was an application to 
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rescind it. That application was made and the registrar did 1893. 
rescind, bat I think the registrar was wrong in so doing. In bb 

The present case seems to me to fall well within the principle of ex'^abtb 
In re Hester, Ex parte Hester (see ante, Vol. VI. p. 85), which has '^^"^^^"^^ 
been already referred to. That was a case in which all the 
creditors consented, and it was held that the consent of all the 
creditors was an element for the consideration of the Gonrt, bnt it 
was not in any way conclusive or a matter which entitled the debtor 
as a right to haye the receiving order rescinded. The Coart 
thought that all the circumstances of the case ought to be taken 
into consideration. They thought the interests of the general 
body of creditors and the interests of the public ought to be 
regarded before any rescission of the receiving order could be made. 

Now what was done in this case ? The most that there was, 
was the consent of the petitioning creditor. There was nothing 
further of any sort or kind. There was no consideration of the 
circumstances of the case, or of the interests of the general body 
of creditors. I think therefore there was not that evidence on 
which the registrar was entitled to act, and to rescind the receiving 
order. 

A. L. Sbhth, L.J. : 

I am of the same opinion. In Ex parte Brigstocke, In re 
Brigstocke (L. R. 4 Ch. Div. 348), the receiving order had not been 
made, and therefore the debtor had not got himself within the 
meshes of the Bankruptcy Law. That is the dividing line. Here, 
unfortunately for him, the debtor had got himself within the 
Bankruptcy Law, and he cannot get rid of it^ in my opinion, for the 
grounds which have been stated by my learned brethren. 

Appeal aUmved. 

Solicitors : The Solicitor to the Board of Trade, for the oflScial 
receiver. 
A. J. Benjamin, for the debtor. 
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PBACnCE. 

°C0UBT^^ ^ ^ DAINTREY, Ex pabtb HOLT. 

Bbfoab 
Vauohan BaTikruptcy Act, 1883, section 4, stth-section 1 {h), 

^'"^ AND ^' ^' ^^ ^f ^^^^^ruptcy— Notice of nispeimon of payment— Letter imtten " toOhout 
Gainsford pr^udice " — Admissibility to prove act of bankruptcy, 

1893. * ^ document sent by a debtor to a creditor may be looked at by the 

w,— ' Court for the purpose of deciding whether or not it amounts to a notice of 

April 13M suspension of payment within the meaning of section 4^ sub-section 1 (h) of 

and 14M, and the Bankruptcy Act, 1883, although such document is headed " Private 

^«y 6^^. and Confidential : Without prejudice." 

Tlie rule which excludes documents marked "without prejudice ** has 
no application to a document which in its nature and character may 
prejudicially affect the person to whom it is addressed if he should reject 
the terms offered thereby ; and it does not therefore apply to a notice of 
an act of bankruptcy. 

Neither does the rule apply unless some person is in dispute or negotia- 
tion with another, and terms are offered for the settlement of the dispute 
or negotiation. 

The Court is necessarily entitled, therefore, to look at the document in 
order to determine whether- the conditions under which the rule alone 
applies, exist 

X HIS was an Appeal from an order of the registrar of the County 
Conrt at Brighton by which he dismissed a bankruptcy petition 
presented against the debtor. 

The case raised an important question as to the admissibility of 
a document expressed to be written " without prejudice," to prove 
an act of bankruptcy by the debtor under section 4, sub-section 1 (h) 
of the Bankruptcy Act, 1888, viz. : — that such debtor had given 
notice to a creditor that he had suspended, or was about to suspend, 
payment of his debts. 

The debtor Charles James Daintrey formerly carried on business 
as a solicitor, and was indebted to the petitioning creditor Mr. Holt, 
in the sum of i^'949 moneys entrusted to him to invest. 

On December 15th, 1892, an action was commenced by Mr. Holt 
against the debtor in which judgment was obtained on January 25tb, 
1893. 
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On December 26th, 1892, a letter in the form of a type written 1893. 

circalar, and dated December 24th, 1892, was receiyed by Mr. Holt i^b 

from the debtor in the following form : — fii* pSItb' 



Private and Confidential Petworth, 

without prejudice. December 24th, 1892. 

DearSib, 

I am sorry to have to inform you that throitgh the great pecuniary 
pressure to which I have been subjected during the last few months and the 
fact that the distraction caused by this pressure and my illness has prevented 
my full attention to business and allowed affairs to get into a great tangle 
owing to not having got in money due to me. 

This has resulted in my becoming absolutely unable to pay my debts at once, 
although 1 have reduced my staff and have aud am prepared still further to 
cut down my personal expenditure, which at one time was vastly greater than 
it is now though it seemed to me warranted by my profits, which have in 
several cases imfortunately proved to be nominal only, as I have lost several 
sums through various causes, principally the fall of the value of property, which 
is now very seldom equal to the former estimates of valuers. 

The result is that I must of necessity appeal to my creditors for time and if 
they wiU not give it I must of course become bankrupt This would mean a 
heavy loss to every one, for my position and appointments would be gone and 
I should have no possibility of recovering them or ptiying the loss to my 
creditors, which would be my first wish. 

The winding up of estates in bankruptcy is expensive and my assets are so 
scattered that they would be very much more difficult to get in than most 
people's, and the expense of doing this and the loss that would be entailed by 
Ikurried and enforced realisation would be enormous. 

I have at least sixteen creditors who are taking almost every conceivable 
means against me and therefore there is no time for any meeting or parley. I 
must know at once from all of them whether they will give me time as sug- 
gested by the enclosed reply form, or waste my assets and their chances by 
driving me into bankruptcy. To be of any use to avert bankruptcy the enclosed 
must reach my office on Tuesday evening the 27th instant or the sheriff will 
proceed to sale. 

I regret exceedingly having to write to you thus and remain 

Yours truly 
Charles James Daintret. 

[The Reply Form.] 

26th Dec 1892. 
I agree to accept the sum owing to me by Mr. Daintrey on all accounts 
(which are to be agreed between us as promptly as possible) by three instal- 
ments of 7#. in all 21«. in the pound, that is to say the principal and interest 
from this date for one year at 6 per cent. These instalments to be without 
prejudice to any securities now held by me and to be paid at intervals of 
4, 8, and 12 months from the present time. 
In the event of bankruptcy this arrangement not to be binding on me. 



Holt. 
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1893. On January ITth, 1898, a bankruptcy petition was presented 

IiTaE against the debtor by Mr. Holt in the Brighton County Court, 
^^™'*^' founded on the letter as an act of bankruptcy. 
Holt. At the hearing of the petition it was practically admitted that 

the letter, if it could be looked at, amounted to a notice of sus- 
pension ; but the objection was taken that, being marked *' without 
prejudice,'* it was not admissible in evidence to prove the act of 
bankruptcy. 

The County Court registrar dismissed the petition on this 
ground ; and from that decision Mr. Holt now appealed. 

Muir Mackenzie : for the petitioning creditor. 

The registrar appears to have been influenced in the decision to 
which he came by the somewhat wide language of the judgments in 
Walker v. Wiltsher (L. R. 28 Q. B. D. 886 : 68 L. J. Q. B. 601 : 
87 W. R. 728). He in effect says that but for that case he would 
have come to a different conclusion. But what the decision comes 
to is that if a debtor sends to a creditor such a letter which is a 
clear notice of suspension and an act of bankruptcy, and puts 
"without prejudice" on it, he cannot be made bankrupt. You 
can no more commit an act of bankruptcy without prejudice than 
you can make a false representation in a prospectus without 
prejudice. It would be making nothing of the Act of Parliament if 
a trick like this can succeed. The letter is plainly on the face of it 
one of a series to other creditors, and comes within the definition 
of a notice of suspension laid down in Crook v. Morley (see ante^ 
Vol. Vin., p. 227 : L. R. 1891, A. C. 816). But I admit that in 
the County Court Mr. HoKs solicitor elected to stand on the letter 
sent to him alone, and did not show that it was one of a series. 
(Counsel also referred to Jones v. FoxaU, 15 Beav. 888.) 

Oore : for the debtor. 

If it had been attempted to use this document in an action 
between the parties it clearly would not have been admissible ; and 
it is equally inadmissible in the proceedings in bankruptcy. An 
action had been commenced by Mr. Holt against the debtor, the 
writ in which was served on December 16th, 1892, and the letter 
was sent on December 24th, 1892. There was sufficient Us mota 
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to prevent the letter being used in an action. The letter was an ^^^^* 
offer of a contract. In Jones v. FoxaU (16 Beay. 388), Sir John In bb 
KoMiLLY, M.B., says at page 896, "And here I should conclude Ex pautb 
what I haye to say, but that I think it proper to add that I have ^^^'■• 
paid no attention to the correspondence and negotiations which 
occurred between the father of the plaintiff and the defendant 
Foxally which have been given in evidence and commented upon in 
this case. In the first place the plaintiff, who is an infant, cannot 
be bound by any admissions made by anyone professing to act on 
his behalf. But, in addition to this, I find that the offers were in 
fact made icithout prejudice to the rights of the parties ; and I 
shall, as far as I am able, in all cases, endeavour to repress a 
practice which, when I was first acquainted with the profession, 
was never ventured upon, but which, according to my experience in 
this place, has become common of late — namely, that of attempting 
to convert offers of compromise into admissions of acts prejudicial 
to the person making them. If this were permitted, the effect 
would be that no attempt to compromise a dispute could ever be 
made. If no reservation of the person who made an offer of com- 
promise could prevent that offer, and the letters containing or 
relating to it from being afterwards given in evidence, and made use 
of against him, it is obvious that no such letter would be written or 
offer made. In my opinion, such letters and offers are admissible 
for one purpose only, namely, to show that an attempt has been 
made to compromise the suit, which may sometimes be necessary ; 
as, for instance, in order to account for the lapse of time, but never 
for the purpose of fixing the person making them with any admis- 
sions contained in such letters ; and I shall do all I can to 
discourage this modern and, as I think, most injurious practice." 
(Counsel also referred to Ex parte Harris, 44 L. J. Bank. 83: 
lloghton v. Hoghton, 15 Beav. 278 : Re River Steamer Co., L. K. 
6 Ch. App. 822.) 

[Vauohan Williams, J. : Do you say that a person by putting 
*' without prejudice" at the head of a letter can prevent it being 
used for any purpose whatever ?] 

No, I do not say that it cannot be used for any purpose, but 

M.B. — VOL. X. M 
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In KB 
Daintrby, 

Ex PABTB 

Holt. 
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when it is an offer of a contract, then it cannot be used in this way. 
In Walker v. Wilsher (L. R. 28 Q. B. D. 885), it was held that 
" Letters or conversations written or declared to be ' without 
prejudice' cannot be taken into consideration in determining 
whether there is good cause for depriving a successful litigant of 
costs." And in his judgment in that case, Lord Esheb, M.II., 
said, " The letter and the interview were without prejudice, and 
the question is whether under such circumstances they could be 
considered in order to determine whether there was good cause or 
not for depriving the plaintiff of costs. It is, I think, a good rule 
to say that nothing which is written or said without prejudice 
should be looked at without the consent of both parties, otherwise 
the whole object of the limitation would be destroyed." (Counsel 
also referred to Paddock v. Forester ^ 8 Scott's N. R. at p. 784.) 

Vauohan Willums, J. : 
We will consider this point. 



May eth. 

Vauohan Williams, J. : 

Judgment In this case the question raised is as to the admissibility of a 

document which is expressed to be written *' without prejudice." 
The question arose in this way. A petition in bankruptcy was 
presented, which alleged as an act of bankruptcy that the debtor 
had given notice to a creditor that he had suspended payment or 
was about to do so. It was proposed to prove this act of 
bankruptcy by the production of the document in question. It was 
objected that the document could not be put in evidence being 
written *' without prejudice." It was suggested in answer to this 
objection, that the document in fact was a circular addressed by the 
debtor to his creditors, and that a document of such a character 
would be admissible in evidence although headed '' without 
prejudice." To this it was replied that there was no evidence 
dehors the document itself, that it was a document of such a 
character, or that it had been sent to anyone besides the petitioning 
creditor. 

The petitioning creditor, by his counsel in reply to a question 
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by the learned registrar, before whom the petition was being heard, 1893 
deliberately elected to rely only on the sending of the circular to Ik bi 
the petitioning creditor, and oflFered no evidence of the document ex^fSot 
having been sent to any other creditors. Under those circum- ^o^''- 
stances it did not seem to us that we ought to allow further 
evidence to be put in on the appeal. We have therefore to decide 
the case on the materials before the learned registrar, who decided 
that the document was inadmissible, and dismissed the petition for 
want of proof of the act of bankruptcy alleged. In my opinion this 
decision was wrong. I think that the document was admissible in 
evidence. In the first place, I think that the Court was entitled 
to look at the document and its contents for the purpose of 
deciding the question of its admissibility. 

It seems to me that the question of its admissibility depended 
upon a matter of fact, which matter of f^ct it was the function of 
the registrar in his character of judge, and not in his character 
as a juryman, to decide. For that proposition there are numerous 
authorities, and I propose to cite two. The first is that of Froude 
v. Ilobbs (1 F. & F. 612), where the headnote is '* A document 
being called for as a notice to produce, and such a document being 
produced, and it being alleged that it was not the document in 
question, the judge ruled that he must decide whether it was so 
before he would rule as to the admissibility of secondary evidence." 
The case of Cleave v. Jones (7 Ex. Rep. 421) contains the same 
principle. It seems to me that the judge for this purpose of 
deciding the matter of fact was entitled to look at the document, 
though not in evidence, just as he would have been entitled to have 
looked at the document if he had been trying a case before a jury, 
before allowing it to be put in evidence before the jury. The case 
of Boyle v. Wiseman (11 Ex. Bep. 860) is an authority for that. 
There it was held that : '* It is the province of the judge at Nisi 
Prius to decide all preliminary questions of tAct upon which the 
admissibility of the evidence depends. In an action of libel, the 
plaintiff, in order to prove the publication of the libel, tendered 
secondary evidence of the contents of a letter written by the 
defendant. On the part of the defendant a document was produced 
as the original. It was held that the judge was at that stage of 
the cause bound to hear the evidence on both sides, and to decide 

M 2 
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1893. whether the document offered was the original or not; and that, if 

In rb it was, the secondary eyidence was inadmissible.'* 

ExV^^ In my opinion the rule which excludes documents marked 

Holt. ** without prejudice," has no application unless some person is in 

dispute or negotiation with another, and terms are offered for the 

settlement of the dispute or negotiation, and it seems to me, that 

the judge must necessarily be entitled to look at the document in 

order to determine whether the conditions, under which alone the 

rule applies, exist. The rule is a rule adopted to enable disputants 

without prejudice to engage in discussion for the purpose of 

arriving at terms of peace, and unless there is a dispute or 

negotiation and an offer the rule has no application. It seems to 

me that the judge must be entitled to look at the document to 

determine whether the document does contain an offer of terms. 

Moreover I think that the rule has no application to a document 
which in its nature may prejudice the person to whom it is 
addressed. It may be that the words *' without prejudice " are 
intended to mean without prejudice to the writer if the offer is 
rejected, but in my opinion the writer is not entitled to make this 
reservation in respect of a document which from its character may 
prejudice the person to whom it is addressed if he should reject the 
offer, and for this reason also I think the judge is entitled to look 
at the document to determine its character. 

The next question which arises is the question whether this 
document is of a character fulfilling the conditions to which the 
rule of exclusion applies ? It seems to me, that in this case some 
of the conditions are complied with, but not all. There was a 
dispute, for there was an action pending between the parties. 
There was an offer — that is to say, the offer of a composition which 
was intended to apply amongst other things to the petitioner's 
claim in the action. But the document — the letter of the debtor 
to the petitioner — ^was in my opinion more than this. It was a 
clear act of bankruptcy, and it was notice to the petitioner of such 
act of bankruptcy, and it seems to me that a notice of an act of 
bankruptcy cannot be given *' without prejudice/* because the 
document in question was one which from its character might 
prejudicially affect the recipient, whether or not he accepted the 
terms offered thereby. 
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For the reasons I have already given, I think that snch a 1893. 
document does not fall within the rule which excludes offers for In rb 
peace written without prejudice, and ought to have been admitted j;x"pA»ii' 
in evidence. If admitted it conclusively proves the act of ^o^'* 
bankruptcy. It follows that the learned registrar ought to have 
made the receiving order on the petition, and we now make it and 
allow this appeal. I only wish to add that in my judgment — and 
I know my brother agrees with me — ^if the document had been 
tendered in an action between the parties it would have been 
equally outside the rule. 

Gainbforo Bbuoe, J., concurred. 

Appeal (Mowed. 

Solicitors : Senior, Attree d- Co., agents for Bryden <t Pitfield, 
Petworth, for the petitioning creditor. 
Daintrey <t Co., for the debtor. 
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PRACTICE. 

Befokb 
*v;vo''h^' ^^ ^ BRALL, Ex PARTE NORTON. 

Williams. 

1893. Bankruptcy Act, 1883, section 47. 

April 2Ut Voluntary settUment — Avoidance — Mortgage of settled property by donee before 
and May I9th, settlement declared void — Bond fide purchaser for valvule consideration — 
Title of trustee in bankruptcy — Construction of Statute, 

A voluntary settlement declared void under section 47 of the Bank- 
ruptcy Act, 1883, is not void db initio, the tnie meaning of the word 
" void " in section 47 being " voidable.** 

The title of a purchaser for valuable consideration in good faith from 
the donee under a voluntary settlement prior to the avoidance of such 
settlement cannot afterwards, therefore, be defeated by the trustee in 
bankruptcy of the settlor. 

And the mere fact that a purchaser had notice that the donee claimed 
under a voluntary settlement is not sufficient to prevent him claiming as 
purchaser for value in good faith ; at any rate where such purchaser had 
no notice of any fact avoiding the voluntary settlement or that the settlor 
was insolvent, and the bankruptcy which brought the settlement within 
the operation of the section, had not occurred at the time of the advance. 



T 



HIS was an Application by the trustee in the bankruptcy of 
Louis Brail and W. H. Brail, that a certain indenture of assign- 
ment dated April 14th, 1892, and made between the said Louis 
Brail of the one part, and Adn Brail of the other part, whereby 
certain leasehold hereditaments. No. 206, Tufhell Park Boad, 
Islington, were assigned by the said Louis Brail to the said Ada 
Brail : and also a certain memorandum of charge dated September 
14th, 1892^ and executed by the said Ada Brail, whereby it was 
declared that the said hereditaments and the fixtures thereon for 
the time being should be charged with the payment to the directors 
of the London and Westminster Bank, Limited, of all moneys due 
to the said bank from the above-named W. H. Brail or his estate, 
might be set aside on the ground that the said indenture of assign- 
ment was a voluntary settlement within section 47 of the Bank- 
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rtiptcy Aoty 1883 ; and that the trustee might be declared to be 1898. 
entitled to the said hereditaments, &c. Ivub 

Section 47 of the Bankruptcy Act, 1883, provides :— " (1) Any ^^1^!^ 
settlement of property not being a settlement made before and in Noeton. 
consideration of marriage, or made in favour of a purchaser or 
encumbrancer in good faith and for valuable consideration, or a 
settlement made on or for the wife or children of the settlor of 
property which has accrued to the settlor after marriage in right of 
his wife, shall, if the settlor becomes bankrupt within two years 
after the date of the settlement, be void against the trustee in the 
bankruptcy, and shall, if the settlor becomes bankrupt at any 
subsequent time within ten years after the date of the settlement, 
be void against the trustee in the bankruptcy, unless the parties 
claiming under the settlement can prove that the settlor was at the 
time of making the settlement able to pay all his debts without the 
aid of the property comprised in the settlement, and that the interest 
of the settlor in such property had passed to the trustee of such 
settlement on the execution thereof. . . • (3) ' Settlement ' 
shall for the purposes of this section include any conveyance or 
transfer of property." 

The debtor Louis Brail carried on business as a fine art 
publisher in Hart Street, Bloomsbury, in partnership with his sou 
W. H. BraU. 

The leasehold house. No. 206, Tufhell Park Boad was, however, 
the separate property of Louis BraU ; and on April 14th, 1892, 
he assigned these premises to his daughter Ada Brail, the con- 
sideration of the assignment purporting to be natural love and 
afl'ection. 

On September 14th, 1892, Ada Brail, by the persuasion of her 
brother W. H. BraU, and without the knowledge of her Hather 
Louis BraU, deposited the lease and assignment with the London 
and Westminster Bank as security for a loan of £400, a joint 
promissory note by Miss BraU and her brother being also given at 
the same time. The proceeds of the advance were carried to the 
partnership account. 

On October 19th, 1892, a receiving order was made against the 
firm ; and application was now made by the trustee of the estate 
for an order setting aside the assignment as being a voluntary 
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1893. settlement and "yoid" under section 47, and directing the 
Ix BB London and Westminster bank to deliyer up the deeds in their 
eT^^^b possession. 

NoBTON. In the recent case of In re Vansittart, Ex parte Broum (see ante, 
p. 44), the Court held that the operation of section 47 was confined 
to the person who claimed under the Toluntary settlement as donee, 
and did not extend to a purchaser for valuable consideration in good 
faith from such donee ; at any rate, where such purchaser had no 
notice of the settlement. 

In the present case the contention was that the London and 
Westminster Bank must have known that the assignment was a 
Toluntary settlement, since the assignment and lease were deposited 
with them, and they had notice of all the facts. 

Farwell, Q.C. (Broomfield with him) : for the trustee. 

The settlement was clearly a voluntary settlement without 
valuable consideration. Such a settlement is void by section 47, 
and the bank cannot, therefore, make title through or under the 
donee of the settlement. The bank claim under the person in 
whose favour the voluntary settlement was made. The lease and 
the assignment were deposited with the bank. Therefore the bank 
knew that this was a voluntary settlement. The settlement is void 
under section 47, and the bank taking with notice that it was a 
voluntary settlement, cannot claim any better title than Ada Brail 
had to give them. (Counsel referred to Patman v. Harland, L. R. 
17 Ch. Div. 368: 50 L. J. Ch. 642: 44 L. T. 728: 29 W. R. 
707 ; Ex parte Ilillman, In re Pumfrey, L. R. 10 Ch. Div. 622 : 
48 L. J. Bank 77 : 40 L. T. 177 : 27 W. R. 667.) But the bank 
now say "We have now given consideration." What the bank 
means is, I suppose, that the valuable consideration given by them 
relates back so as to prevent the settlement being without valnable 
consideration. It is true that it has been so held with reference to 
conveyances under the 27 Eliz. ; but this is a totally different 
matter from the statute of Elizabeth. Under the Bankruptcy Act 
the purchaser cannot avoid seeing from the face of the deed that it 
is a voluntary settlement. I know your Lordship had a question 
somewhat similar to this before you quite recently in the case of 
In re Vansitta^i, Ex parte Brown (see ante, p. 44). There your 
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Lordship held that the trustee could not defeat the title of the 1893. 

purchaser. But the distinction hetween that case and this is, that jy r, 

in that case the purchaser had no notice that the settlement was a jjx^paktb 

voluntary one. Here the hank clearly had notice. (Counsel also Noetow. 
referred to In re Briggs dc Spicer, L. E. 1891, 2 Ch. 127 : 60 L. J. 
Ch. 514 : 64 L. T. 187 : 89 W. E. 877.) 

Herbert Reed, Q.C. (Muir Mackenzie with him) : for the 
London & Westminster Bank. 

The contention on the other side must come to this, that any 
one taking from Ada Brail in the circumstances of this case would 
be liable to have their title defeated within ten years unless they 
could fulfil the conditions of section 47. That is a very serious 
matter and it could not be intended that the donee should not be 
able to transfer within ten years. What I contend in this case is 
that the valuable consideration given by the bank relates back so as 
to prevent the settlement being without valuable consideration, as 
has always been held with reference to conveyances under the 27 
Eliz. Especially must this be so, where, as in the present case, 
the estate of the settlor has had the benefit of the consideration 
subsequently given. Further I say that the word ** void " in 
section 47 really means ** voidable ; *' and that being so a purchaser 
for valuable consideration without notice prior to the avoidance of 
the settlement has a better title than the trustee. It is perfectly 
clear under the 27 Eliz. that if there was a voluntary deed, subse- 
quent consideration would transform that into a deed which was no 
longer voluntary, and the same rule is applicable to the section 
with which we are now dealing. The judgment of your Lordship 
in In re Vansittart, Ex parte Brown (see ante, p. 44), is much in 
my favour ; and in the present case it by no means follows that the 
bank knew that the settlement was voluntary. The case of In re 
Briggs dt Spicer (L. E. 1891, 2 Ch. 127) is not really against me. 
(Counsel also referred to George v. Milbanke, 9 Ves. 190. Dau- 
heney v. Cockbtirn, 1 Mer. 626. May on Fraudulent and Voluntary 
Dispositions of Property, 2d ed. at p. 815 : Clarke v. Willott, L. E. 
7 Exch. 818, citing Prodgers v. Langhavi, 1 Siderfin 188. In re 
Holden, Ex parte Official Receiver, L. E. 20 Q. B. D. 48 : 57 L. 
J. Q. B. 47 : 58 L. T. 118 : 86 W. E. 189 : Hance v. Harding, 
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1803. L. R. 20 Q. B. D. 782 : 67 L. J. Q. B. 403 : 59 L. T. 669 : 86 
l^ W. R. 629.) 

BlJULLL, 
£x PABTB 

NoBTOK. Yauohan Williams^ J. : 

I will deliver judgment another day. 

May 19th. 

Vauqhan Williams, J. : 
Judgment. In this case Mr. Brail, senior, settled on his daughter Miss Ada 

Brail a leasehold house in April, 1892. The consideration of the 
settlement purported to be natural love and affection. Mr. Brail 
carried on business in partnership with his son Mr. W. H. Brail, 
but the leasehold house in question was the separate property of 
Mr. Brail, senior. In September, 1892, the partnership being in 
financial difficulties Mr. Brail, junior, without the knowledge of 
his father induced his sister to mortgage the leasehold house to 
secure a sum of money advanced to him on the joint promissory 
note of himself and his sister. The proceeds of this advance were 
carried to the partnership account, but it does not appear that Mr. 
Brail, senior, had any knowledge of this although as partner he in 
fact took the benefit of the advance. Mr. Brail, senior, having 
become bankrupt the trustee in his bankruptcy claims as against 
the respondent bank a declaration that he is entitled to the lease- 
hold house. 

It is said on his behalf that the settlement was a voluntary 
settlement without valuable consideration and that as such a 
settlement is void by section 47 of the Bankruptcy Act, 1888, 
the bank cannot make title through or under the donee of the 
settlement. 

It is contended by the bank that the valuable consideration given 
by them relates back so as to prevent the settlement being without 
valuable consideration as has been held with reference to convey- 
ances under the 27 Eliz., and that especially is this so in a case 
where the estate of the settlor has had the benefit of the subsequent 
consideration given by the bank. It is contended further that the 
word *^ void " in this section means ** voidable,** and that therefore 
a purchaser for valuable consideration without notice prior to the 
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ayoidance of the settlement has a better title than the trustee ; and 1893. 
that the fact that this section contains no proviso in favour of pur- ik kb 
chasers for value like that contained in sub-section (2) of section g^^"^^ 
48 is accounted for by the fact that the necessity for such a proviso Noeton. 
in section 48 arises from the fact that a conveyance by way of 
fraudulent preference is an act of bankruptcy, whereas a voluntary 
conveyance under section 479 is iiot an act of bankruptcy. 

On the whole I have come to the conclusion that the word 
"void " in section 47 of the Bankruptcy Act, 1888, means "void- 
able," and that consequently anyone who claims under a settlement 
affected by this section who claims as a purchaser for valuable con- 
sideration without notice has good title as against the trustee in 
bankruptcy. It is quite plain that the word " void " may mean 
" voidable " under, and there are several reasons why it should 
receive that construction in this Act. The test to my mind is 
whether the object of public policy in view in this section requires 
the strict construction. 

Now it is to be observed that the object of this section is one for 
which the Legislature has made provision in a long series of Bank- 
ruptcy Statutes, and that in all the Bankruptcy Statutes prior to 
1869, the wording of the section was such as to make the settle- 
ment voidable and not void, because under those Statutes the 
avoidance of voluntary settlements was effected by an order in 
bankruptcy for the sale by the trustee of the subject matter of 
settlement and neither the word "void *' nor the word " voidable " 
was used. It may be said that the object of the alteration in the 
words of the section was to make such settlements void and not 
voidable, but I think that the object of the Legislature has remained 
unchanged and that the purpose of the alteration in the wording 
was merely convenience of drafting, and to make it clear that the 
title of the trustee could not be avoided by anything done between 
the commencement of the bankruptcy and the declaration of the 
trustee's title. 

It seems to me that the judgment in the case of In re Holden, 
Ex parte the Official Receiver (L. E. 20 Q. B. D. 48), in effect 
decides that a settlement declared void under section 47, is not 
void ah initio, because in that case the Court decided that the 
trustees of a settlement which became void on the bankruptcy of 
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1893. the settlor by reason of the provisions of section 47, were entitled 

Im rb as against the trustee in bankruptcy to a lien on the trust property 

Ex^BTB ^^^ expenses incurred in the performance of their duties as trustees, 

Norton, that is to say in resisting an action brought to set the settlement 

aside, for had the settlement been void ab initio it would never have 

had a legal existence and trustees could not have established a 

lien. 

I am further of opinion that the mere fact that the bank had 
notice — as I think they in fact had — ^that the mortgagor claimed 
under a voluntary settlement is not sufficient to prevent them 
claiming as purchasers for value in good faith. The bank had no 
notice of any fact avoiding the voluntary settlement. The bank 
had no notice that the settlor was insolvent ; and the bankruptcy 
which brought the settlement within the operation of the section 
had not occurred at the time of the advance and mortgage. 

Moreover the moment it is assumed that the settlement is not 
void ab initio, all those authorities apply under which it was 
decided under the 27 Eliz. that a purchase for valuable considera- 
tion from a person making title under a voluntary conveyance 
relates back so as to prevent the original conveyance being a 
voluntary conveyance within the meaning of the act. And even if 
this were not so, I should have been inclined to hold that the fact 
that the settlor's estate got the benefit of the advance made by the 
bank was itself sufficient to prevent this settlement being a 
voluntary settlement within the meaning of section 47. I have 
only to add, that in my opinion, the argument on behalf of the 
trustee based upon the absence from section 47 of any clause in 
favour of purchasers for value, like that appearing in section 48 is 
fallacious. The necessity of the clause in section 48 arises from 
the fact that fraudulent preference is an act of bankruptcy. The 
result will be that this motion fails, and the trustee must pay the 
costs. 

Application refused. 

Solicitors : Harris lO Chetham, for the trustee. 

Ford, Lloyd, Bartlett db Michelntore, for the London 
and Westminster Bank. 
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1S93. 
NOTE, iw RB 

Natlok, 

Ex PARTB 

Judgment was also given in the case of In re Naylor, Ex parte Stephenbon. 
Stephenson, which was heard on April 24fch last, and in which 
judgment was reserved pending the decision of the Court in the 
above case of In re Brail. The point raised was a similar one, 
and judgment was now given as follows: — 

Vaughan Williams, J. : 

This is an application on behalf of the trustee of the joint and Judgment, 
separate estates of Naylor, Pike and Grimes, bankrupts, for an 
order that a settlement made by the bankrupt Henry Bobert Pike, 
on February 28th, 1891, of a certain policy of assurance granted 
by the Equitable Life Assurance Society, for the sum of £1,000, 
may be declared void under section 47 of the Bankruptcy Act, and 
that the respondent, Ellen Thirza Pike, and the respondents, 
Gilbert & Bivington, Limited, who claim to be interested in the 
said policy, as mortgagees under an assignment of March 17th, 
1892, may be ordered to deliver up the policy of assurance to the 
trustee. 

The settlement by the bankrupt Pike upon Miss Pike, was 
undoubtedly a voluntary settlement, notwithstanding the recital of 
the payment of £5 by her as the consideration for the settlement, 
the £5, even if paid, not being a real and substantial consideration 
having regard to the then value of the policy. Moreover the 
subsequent conduct of the bankrupt and his sister shews that as 
between them the settlement was treated as revocable at his will ; 
but in my opinion, the assignment to the respondents Gilbert & 
Bivington, Limited, was an assignment for valuable consideration, — 
a mortgage to secure not only a past debt, but also a present 
advance of £850. It follows from the considerations mentioned in 
my judgment in the last case, that Gilbert & Bivington have a 
good title to their security as against the trustee ; but I wish to add 
that even if ''void*' in section 47 means void ab initio, I am of 
opinion that Gilbert & Bivington, Limited, have a good title as 
against the trustee by reason of the settlement having been treated 
as revocable by the bankrupt and his sister, and the assignment 
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1893. being made by the sister at the request of the bankrupt, and the 
islea bankrupt being a party to the deed of assignment. The estate of 
^ATLOR, ^^Q bankrupt has had the benefit of the policy, being thus treated 
Stbphsmson. as the property of the bankrupt by the bankrupt getting the 
advance made on the policy, and it seems to me, that the settle- 
ment pro tanto is for valuable consideration. I do not understand 
that Miss Pike makes any claim to any surplus after discharging 
the mortgage debt — if she does, the settlement is, so far as her 
claim would be concerned, void against the trustee. The motion 
of the trustee must be dismissed with costs. 
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PRACTICE. 

In re ASHWORTH & OUTRAM, Ex pabte ASHWORTH & 

OUTRAM. 

Bankruptcy Act, 1883, section 104. 

Order made in County Court — Rehearing — Original Order not varied^ 
Right of Appeal, 

An appeal will lie from an order made on the rehearing of a matter in 
the County Court, although the order originally made by the Court has 
not been varied on such rehearing. 



DIVISIONAL 
COURT. 

Bbvorb 

YAUOUAlf 

Williams J. 

AND 
OAINSFORn 

Bbvce, J. 
1893. 

June 19M. 



T 



HIS was an Appeal from a decision of the registrar of the County 
Court at Halifax, by which he refused to vary or rescind an order 
previously made by him directing the bankrupts within one month 
to deliver up possession of a certain house to the official receiver as 
trustee in the bankruptcy. 



Eyre (T. P. Perks with him) : for the bankrupts. 
Waugh : for the official receiver trustee. 

Waugh : 

I have a preliminary objection which I suppose I ought to take 
now. I say there is no appeal here. The original order of the 
registrar was made on November 12th, 1892. On December 21st, 
1892, application was made to the registrar for a review, when the 
registrar refused to vary his former order. From that refusal this 
appeal is brought. What I say is that an application to review is 
a matter of indulgence. No appeal lies from it unless the original 
order is varied. Of course the bankrupts might have appealed 
from the original order if they had thought fit, but after the time 
for appealing had expired, they went to the registrar and asked for 
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1893. a review. Now they appeal here from the refusal of the registrar 

Is HB to rescind his former order. In the case of In re Bishop, Ex parte 

^*o^^ ^ Cl(^ton (see ante, Vol. Vni., p. 221), it is true that the appellant 

Ex PARTS was out of time for appealing on the original order when the appeal 

OuTBAu. from the rehearing was brought. But in that case the original 

order had been varied, and this Court, therefore, allowed the appeal 

to be heard. And what I am contending for is certainly supported 

by Mr. Justice Charles in his judgment in that case, where he 

says '* My only doubt was as to our jurisdiction to hear this appeal. 

The order of April 10th was not appealed against, but inasmuch as 

that order was varied by the County Court judge, and the order so 

made is appealed against, I think we have jurisdiction.'* 

Eyre : 

The case of Ex parte Keighley, In re Wike (L. R. 9 Ch. App. 
667: 44 L. J. Bank. 18: 80 L. T. 407: 22 W. R. 680), is an 
authority that an appeal lies. In that case ''On an application to 
direct a rehearing of a case by the County Court judge, it was held 
by the Chief Judge in Bankruptcy that the jurisdiction to rehear 
given by section 71 of the Bankruptcy Act, 1869, in a proper case 
was almost without limit ; and that the fact that an appeal from 
the original order was pending, did not prevent the Court from re- 
hearing the case. But the Chief Judge held that under the 
circumstances the County Court judge was right in refusing the 
rehearing. He also affirmed the original order. On appeal from 
both orders, the Lords Justices affirmed the order, refusing a 
rehearing, and heard the other appeal with additional viva voce 
evidence.*' It is almost a matter of course to allow rehearings in 
bankruptcy, and then an appeal lies from the order made on the re- 
hearing whether it varies the original order or not ; or even whether 
it is simply a refusal to rehear. In Ex parte Mackay, In re 
Jeavons (L. R. 9 Ch. App. 127), it was held that " A registrar 
sitting as Chief Judge may rehear a case, although his order has 
been appealed from and varied by the Court of Appeal, if the special 
point to be re-argued was not dealt with on the appeal." 

VAUGflAN Williams, J. : 
Judgment. The case of Ex parte Keighley, In re Wike (L. R. 9 Ch. App. 



Digitized by 



Google 



HIGH COURT OF JUSTICE. 177 

667j seems to assume that there can be an appeal. We will hear 1893. 

the case. Ik m 

Akhwobth & 

OUTSAM, 

Gainsford Bruce, J. concurred. ,^* paktb 

OUTBAM. 

Tfc€ appeal ivhsequently stood over, in order that additional 
evidence might he fled. 

Solicitors : Dodson dk Co., Halifax, for the bankrupts. 

Humphreys dt Hurst, Halifax, for the official receiver 
trustee. 
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PRACTICE. 

DIVISIONAL In re beard, Ex parte, LEWIS. 

COURT. 

B»OEB Bankruptcy Act, 1883, Bection 104. 

Vauohan 
WiLLiAicB, J., Order made hy County Court judge — Alleged mistake of registrar in drawing up 
G Au^oBD ^^'^^ — Subsequent correction of mistake by registrar — Ultra vires, 

*189^'. ' Where a miBtake has occurred in the drawing up of an order made by 

•^y^' the County Court judge, the proper person to correct such mistake is the 

June 19/A judge himself and not the registrar who drew up the order. 

The note of the County Court judge shewed with respect to a matter 
determined before him " Motion withdrawn by agreement." 

The registrar in drawing up the order, drew it up as "Motion dis- 
missed." 

Two months afterwards, the registrar, on application by one of the 
pai-ties, altered this order to the effect that the motion was " withdrawn." 
Held : — ^That the registrar had no power so to vary the order originally 
drawn up by him : and that if a mistake had occurred in drawing up the 
order the proper person to whom to apply to correct such mistake in the 
order when drawn up was the judge by whom tlie order was made. 



J. HIS was an Appeal from an order of the registrar of the 
County Court at Cheltenham, by which he varied an order 
previously made on a motion heard by the learned judge of that 
County Court. 

The circumstances of the case were of a singular nature. 

On February 17th, 1898, a motion brought by the trustoo 
against Mr. Lewis, the present appellant, was heard by the County 
Court judge. 

The order made by the County Court judge on this motion, as 
alleged by the appellant, was " Motion dismissed by consent." 

It was contended by the trustee, however, that the note of the 
County Court judge shewed — *' Motion withdrawn by agreement : 
Costs out of the estate." 

The registrar in drawing up the order drew it up as ** Motion 
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dismissed;'* and so it remained on the file of the Coui-t for 1893. 
upwards of two months. In rb 

On April 27th, 1898, the registrar, on the application of the ex'parte 

trustee, varied the order made by him in February, and made a l^wis. 
new order stating that the motion was ** withdrawn." 

From that order the present appeal was brought. 

Herbert Reed^ Q.C. (VacheU with him) : for Mr. Lewis. 

This is an appeal from an order of the County Court registrar, 
varying an order made on a motion heard by the County Court 
judge. 

[Yauohan Williams, J.: That is impossible. What possible 
jurisdiction had the registrar to vary or rescind an order of the 
judge?] 

I say none whatever. My friend, Mr. VacheU, asked the registrar 
under what section he was acting, and he declined to tell him. 

[Yaughan Williams, J. : I think we had better hear what the 
trustee has to say.] 

Muir Mackenzie : for the trustee. 

My contention is that the County Court judge made a note at 
the hearing of the motion: — '' Motion withdrawn by agreement: 
I give costs out of the estate.'* In drawing up the order the 
registrar by mistake said : — '* Motion dismissed : Costs out of the 
estate." The registrar subsequently found out his mistake, and 
on our application he amended it. The Court has always power to 
make its formal order correspond with the order made in Court. 

[Yaughan Williams, J. : Yes, but what is said here is that the 
wrong person has done it ? ] 

The registrar is the person to draw the order up ; and it is really 
difficult to see how the mistake arose in this case, as the registrar's 
note in effect coincided with the judge's note. 

[Yaughan Willums, J. : Having drawn up the order, and put 

N 2 
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1893. it on the files of the Court, what right had the registrar to alter it? 

In KB The proper person to be applied to was the judge who made the 

Bba&d, 3 ^ 

Ex PAiiTB order.] 



Lbwis. 



The record being wrong, it was really as if there was no record 
at all. 

[Vaughan WHiLUMS, J.: This mistake remained uncorrected 
from February to April — more than two months. It seems to me 
that until the record is properly altered, it is a correct record of 
what the Court has done ; and that the registrar has no right to 
alter that in this way.] 

HerheH Reed, Q.C. : 

My contention is that the motion was '* dismissed." 

[Vaughan Williams, J : It seems to us very unsatisfactory that 
we should deal with this matter. The County Court judge knows 
what he intended to do, and it is for him to deal with it. Ought 
the case not to go back ? ] 

I submit not, my Lords. This was a motion by the trustee, 
demanding an account in respect of money lent. The motion was 
proceeded with, and went ** motion dismissed by consent." The 
briefs of counsel in the County Court were so marked on both 
sides. 

[Vaughan Williams, J.: The registrar's case is that per 
incuriam, he drew up an order which had nothing to do with what 
really occurred. Then when his attention was called to the matter, 
he looked at the judge's note, and drew up the order he ought to 
have drawn up before.] 

I deny the registrar's jurisdiction. It was for the judge to say 
whether the order was properly drawn up or not. Further I say, 
that there was no power to vary an order which was really made by 
consent. 

[Vaughan Williams, J. : Now^ Mr. Mackenzie, putting aside 
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the question of consent, if there was a dispute, I doubt very much • 1893. 

whether the registrar had any right to alter the order. But it was In bb 

a matter for the judge who made it.] Ex^p^tb 

Lewis. 

Muir Mackenzie : 

The duty of the registrar was to enter what the judge did. 
Here he entered what the judge did not. He had surely a right to 
alter it. 

[Vaughan Williams, J.: The registrar is the judge's oflScer, 
and having put down the record he has no right to alter it. In 
fact, I may say that, I feel so strongly on this point that unless 
you find some authority to shew that the registrar had this power^ 
I shall decide against you.] 

In In re Swire, MeUoi^ v. Swire (L. R. 80 Ch. Div. 239), " An 
order of the Court of Appeal was drawn up, passed and entered, in 
such a form that it might be contended to decide questions which 
had not been before the Court, and which it had not intended to 
decide. It was held that the Court had jurisdiction to alter the 
record of its order, so as to make it conformable to the order 
which the Court had pronounced, and the record was altered 
accordingly." 

[Vaughan Williams, J. : There the Court of Appeal rectified 
their own order. According to your view the Court of Appeal 
ought to have said in that case ** Let the registrar attend to this 
it is for him."] 

I am bound to admit that the practice in the High Court is, that 
when an order is passed or entered, the registrar does not deal with 
it, but it is a matter for the judge. There appears to be no 
authority, however, with regard to orders in the County Court. 

Vaughan Williams, J. : 

Then that settles the matter. The result of what we now do is Judgment, 
that the order will stand as it was drawn by the registrar originally. 
If the trustee has any rights he can go and have those rights en- 
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1893. forced by the CSourt. The appeal wUl be allowed with costs. We, 
In bb of coursoi offer no opinion as to what the order onght to have been. 

Bbakd, 

£x PABTB 

Lbwis. Gainsford Bruce, J., concurred. 

Appeal allowciL 

Solicitors: Gibson^ Weldoii d Bilborough^ agents for Lewis, 
Cheltenham, for the appellant. 
O. S. Warmington d Co., agents for F. S. Oale, 
Cheltenham, for the trustee. 
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PRACTICE. 

In re MILLEBi Ex parte MILLEB. DivisiONAji 

COCRT. 
Bankruptcy Act, 1883, section 4, sub-section 1 (g), Bbfobb 

Vauohak 
Bankruptcy Notice — Application to set oMe — Stay of execution — Notice issued for Williams, J., 

too large amount — Power of amendmeni — Formal defect — Substantial defect, ^ ^^^ 

Oainsford 

Ou January 19th, 1893, judgment was recovered against the debtor for ^^^q^* ^* 
the sum of £219 debt and costs, and execution was afterwards issued. ^^ 

On the promise of the debtor's wife, however, to pay £200 within a /„„^ 19/^^ 
certain time such execution was withdrawn, and at the same time a sum 
of money was actually paid to the creditor in respect of interest and costs 
thereby reducing the whole amount due on the judgment to £200 only. 

The £200 was not paid at the time agreed upon ; and on March 9th, 
1893, a fresh execution was issued under which the sheriff again seized, 
but Uie goods being claimed by third parties, an interpleader summons 
was on March 18th, 1893, taken out by the sheriE 

On March 2drd, 1893, a bankruptcy notice under section 4, sub-section 
1 (g) of the Bankruptcy Act, 1883, was issued from the County Court 
against the debtor at the request of the judgment creditor's solicitor, such 
notice requiring payment by the debtor, within seven days, of the whole 
sum of £219. 

On March 27th, 1893, an order was made on the interpleader directing 
the sheriff to withdraw on payment by the claimant of £45, which sum 
was paid to the sheriff and he accordingly withdrew. 

On March 28th, 1893, the bankruptcy notice issued on March 23rd was 
served upon the debtor. 

On an application by the debtor to set aside the bankruptcy notice, the 
County Court registrar refused the application, but he amended the bank- 
ruptcy notice by reducing the sum claimed by it to £155, and directed the 
notice to be re-served. 

Held : — That the mistake of the £45 in the notice was not under the 
circumstances a mere formal mistake which the Court had a right to 
amend, but was a substantial mistake which vitiated the bankruptcy 
notice : and that the application of the debtor ought, therefoi'e, to have 
been allowed. 

That although bound by the principle of the case of In re Bates, Ex 
parte Lindsey (see ante, VoL IV. p. 192), in so far as it lays down the rule 
that not every mistake in a bankruptcy notice will render such notice void, 
the Court will not be incUued to extend such principle, it being of opinion 
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1893. that the judgment of the Court in that case went very far indeed when it 

held that a mistake of £20 in a bankruptcy notice was a mere formal 
defect 



Ix RB 

Miller, 

y.X PARTS 

Miller. 



JLhIS was an Appeal from the refusal of the registrar of the 
Coonty Court at Cambridge to set aside a bankruptcy notice which 
had been issued against the debtor. 

On January 19th, 1893, a Mrs. Nugent recovered judgment 
against the debtor Miller for the sum of £203 128. lid. and 
£15 lOs. 4d. costs. 

Execution was duly issued on this judgment. 

It appeared, however, that the wife of the debtor had been 
authorised to raise certain moneys on her separate settled property, 
and negotiations were accordingly entered into by her with Mrs. 
Ntigent's solicitor for the withdrawal of the execution, a letter 
being written on February 1st, 1893, by which in consideration of 
the execution being withdrawn at Thurlow Park, Mrs. Miller 
undertook to pay £200 within twenty-one days. 

At the same time — ^February 1st, 1893 — interest on the judgment 
debt up to the time at which it was agreed to bo paid and costs, 
together with certain extra solicitor's costs, were actually paid by 
Mrs. Miller^ thereby reducing the whole amount due on the judg- 
ment to £200. 

The execution was thereupon withdrawn. 

The £200 became payable on February 22nd, 1893, but some 
unexpected difficulties having arisen as to title, the money was not 
on that date forthcoming. 

On March 9th, 1893, a fresh execution was issued by Mrs. 
Nugenty under which the sheriff again seized, four notices being 
thereupon given to the sheriff claiming the whole of the property 
(1) under a bill of sale for £4,000 given by the debtor in February, 
1891, to Messrs. Edwards db Isaacs; (2) a horse named 
** Prodigal" and certain hay claimed by one James Pryke; (3) a 
Ralli cart ; and (4) a horse and pony which were claimed by the 
debtor's wife. 

The first claim was not disputed ; and as to the other three an 
interpleader summons was taken out on March 18th, 1893. 

On March 23rd, 1893, a bankruptcy notice under section 4, sub- 
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section 1 (g) of the Bankruptcy Act, 1883, was issued against the 1893. 
debtor on the application of Mrs. Nugent^a solicitors, such notice In rb 
requiring payment by the debtor within seven days of the sum of ex^^b 
^219 98. Qd. ^^"^• 

On March 27th, 1893, an order was made on the interpleader as 
to claims (2) and (3), directing the sheriff to withdraw ; and as to 
claim (4), directing the sheriff to withdraw on payment of £45. 

The £45 was duly paid to the sheriff. 

On March 28th, 1893, the bankruptcy notice above men- 
tioned, claiming payment of £219 8^. Qd., was served upon the 
debtor. 

On application being made by the debtor to set aside the bank- 
ruptcy notice as irregular, an order was made by the County Court 
registrar to the following effect : — " That the said bankruptcy 
notice be amended by substituting the sum of £155 for the sum of 
£219 98. 9d. as the amount claimed to be due on the final judg- 
ment, and subject to such amendment that the application be dis- 
missed with costs. And that a copy of the notice as amended be 
duly served on the solicitor to the debtor, and no bankruptcy 
petition be presented against the debtor for seven days after such 
service." 

From this order the debtor now appealed. 

F. C. Willis: for the debtor. 

The order of the registrar was a most extraordinary one and was 
altogether irregular. The very most due under the judgment was 
£200. The bankruptcy notice was for £219 Ss. Qd. The 
£19 98. 9d. was admitted to be a mistake and the registrar took 
off that. Then he took off the £45 recovered under the execution, 
and so brought it down to £155, and he made this extraordinary 
order. But there was no right to issue the bankruptcy notice at 
all, because when the bankruptcy notice was issued execution was 
stayed. In In re Ford, Ex parte Ford (see ante^ Vol. HI., p. 283 : 
L. R. 18 Q. B. D. 369: 56 L. J. Q. B. 188: 56 L. T. 166), 
** On August 23rd, 1886, judgment was recovered against the 
debtor, and execution was issued under which the sheriff levied on 
August 26th. On September 1st, a third person having claimed 
the goods, an interpleader order was obtained by the sheriff under 
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which the claimant paid £1W into Court, and thereuiwii ia pur- 
Buancc of the order the sheriff withdrew from posBession, On 
Septemhcr 20th, the issue iu the iDteq>Ieader was settled, but on 
September 27th, hefort^ such issue was decided, the judgment 
creditor seryed on the debtor a bankruptcy notice. On an appeal 
from the decision of the County Court registrar refusing to act 
aside the notice, it was held, that when thi^ interpleader order waa 
made, and an issue directed, it was in subtitance a stay of esiecution 
until such issue in the interpleader was decided : and that the 
creditor, not being in a position to issue execution on the judgment, 
was not entitled to serre a bankruptcy notice upon the debtor at 
the date when such notice was served/' And in In re PhiUijJSj Ex 
parte Pinllips (see auk. Vol. V., p, 40). ''On July 8fch, 1887, 
judgment was recovered against the debtor^ and execution wa3 
issued under which the sberiff levied on July 11th. On July IStb, 
a third person having claimed the goods, an interpleader summons 
was issued by the sherii!'. On the same day, ft bankruptcy notice 
was served by the judgment creditor upon the debtor, on which a 
receiving order was subsequently made against him in the County 
Court, It was held that at the time when the bankruptcy notice 
was issued the creditor was not in a position to issue execution ; 
and that the receiving order must be set aside/* So too in tho 
more recent case of In re Child, Ex parte Child (see ante, VoL 
IX., p. 103 : L. R. 1892, 2 Q. B. 77: 61 L, J, Q. B. 250 : m 
L. T- 204 : 40 W. R. 560), it was held by this Court that '' Section 
4, sub-section 1 (tj) of the Bankruptcy Act, 188B, does not entitle 
a creditor who has obtained final judgment to issue a bankruptcy 
notice for any larger amount than that for which he could have 
issued a WTit of execution. If the circumstances of a case are auch 
tbitt an ex«?cution creditor has ceased to be entitled to issue execu- 
tion for the whole amount of his judgment debt, he has thereby 
ceased to be entitled to issue a bankruptcy notice for the whole.*' 
I know the case relied upon by the other side is that of In re 
Bates, Ex parta LimUaj (sea ante, Tol. IV., p. 192 : 57 L, T. 
417 : S5 W, R, 668). There, on January 14th, 1887, judgment 
waa recovered against the debtor for X446, and execution was 
issued under which the sheriff levied ; but a third person having 
claimed the goods, an interpleader order was obtained, wherebv 
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upon payment of £20 into Court by the claimant, the sheriflf was 1893. 
directed to withdraw. On March 14th, 1887, a bankruptcy notice In kb 
requiring payment of the £446, was served upon the debtor, but ex^pamb 
the notice was dismissed by the registrar of the County Court, on Millbr. 
the ground that execution had been stayed. It was held that in 
any event there had been no stay except as to £20 ; and that '' the 
fact of the notice claiming the whole debt of £446, without con- 
sidering the £20 which might be stayed only amounted to a formal 
error which the Court would rectify." But that case went a very 
long way, and the principle of it will not be extended. As a matter 
of fact the £200 which Mrs. Miller promised to pay was actually 
paid in May as soon as she got the money. 

Ringwood : for Mrs. Nugent. 

The claim of £19 Ss. Qd. above the £200 was clearly a mistake, 
and the registrar took that off at once. Then, I admit, the 
bankruptcy notice was wrong when it was served by claiming £45 
too much. The registrar took the proper course in amending that 
as a formal defect, and reducing the sum claimed to £155. There 
is really no difference between this case and that of In re Bates, 
Ex parte lAndsey (see ante, Vol. TV. p. 192), where Mr. Justice 
Mathew said, ** Then it is further said that the notice claims the 
whole amount, and it is contended that execution has at any rate 
been stayed as to £20. But that is, in my opinion, a formal defect 
which the Court is bound to correct. No substantial injustice has 
been caused, and the mistake ought to be remedied." 

Vauohan Williams, J. : 

If this matter had originally come before me, I do not think I Judgment, 
should have made the order which the registrar made in this case. 
It seems to me, that at the time when the request was made to the 
Court to issue the bankruptcy notice, the request was made that 
the notice might issue for a sum that admittedly was too large in 
the sense that it was quite uncertain for what amount the execution 
issued might prove worth. Not only that, the solicitor who 
obtained the issue of the bankruptcy notice on the request, having 
kept the notice unserved for several days, proceeded to serve the 
notice at a moment when admittedly there was £45 less due than 
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the amount mentioned in the tankruptey noUeo* Under those 
circumstances, it seems to me^ that if these proeeedingfl ty way of 
bankruptcy notice — proceedicgs by which if there is nou-compliancc 
with the reqnirementa of the notice, an act of bankruptcy in 
committed — are to be governed by any strictness, this oecafiion was 
not one for amendment. In my opinion, this was a case in which 
the creditor^ who had chosen to proceed in the way he did, might 
very well have been left to get a new notice issued for the proper 
amomit, and if I had been in the registrar's plaoo, I shotdd 
certainly have been disposed to make the order setting aside the 
present bankruptcy notice. 

Now when one looks at the order which was made in the County 
Court, it is plain that the registrar to a largo extent considered the 
matter from the same point of view as I should myself have done, 
although ho thought fit, having the case of In re Bates , Ex j>(?rft' 
LindHf'lf (see ante, Vol IV, p. 192) cited to him, to treat the mistake 
in the amount of £45, as a mere formal defect. But having done 
that he had not — if I may be allowed the expression — the courago 
of his own opinion, because he did not leave the creditor to proceed 
as he was entitled to proceed ordinarily under such circumstances, 
namely, to present his petition « But he aotuaUy ordered a re- 
service of the banla-uptcy notice, and also prescribed a new lapse of 
time from the new service being made for compliance with the new 
notice, and said that no petition should be presented for seven 
days. I cannot help thinking that the registrar himself must 
have felt that the defect was not a more formal defect, and it was 
because of that, that he mode these special conditions. 

I cannot doubt but that the real fact was that the registrar 
thought himself bound by the decision of Mr, Justice Mathew 
in In re Bates, Kr jjarte Lindsey (see antef ToL XV. p, 192). 
Now, in the first place, I want to say that this cage is not at all on 
all fours with that of In ra Bates, Ex parte Lindsei/ (see antCf Vol. 
rV* p. 192)> because this bankiaiptey notice is doubly wrong. It 
was wrong at the time of its issue in such a way that no amend- 
ment could put it right at all, and it was wrong at the time of its 
service. It seems to me, therefore, that the case of In re Bates, 
Ex parte Lindeeif (see antet Vol. IV. p. 192), did not require any 
such conclusion as the registrar thought it necessary to draw. 
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Then, again, in each case it must, of course, he a question of 1893. 
degree with regard to what is a formal, and what is a substantial i^^ 
defect. You cannot draw a hard and fast line. But I cannot help ^^^^^ 
saying — and I think I ought to say — that in my opinion, the Miller. 
judgment of Mr. Justice Mathew in In re Bates, Ex parte 
Lindsey (see ante, Vol. IV. p. 192), goes very far indeed when it 
says that a mistake of i£20 in the notice is a mere formal defect. 

Of course, we are bound by the principle of that case, and what 
it decided in principle was that not every mistake in a bankruptcy 
notice rendered that bankruptcy notice so defective that no act of 
bankruptcy could be committed. I accept that principle. But in 
my opinion, the £i5 in the circumstances of this case was not a 
formal mistake, and the amendment ought not to have been made. 
The decision of the registrar must therefore be set aside, and this 
appeal allowed. 

Oainsfobd Bruce, J. : 
I am entirely of the same opinion. 

Appeal allowed. 

Solicitors : Joseph Davis, for the debtor. 

Valpy, Chaplin d- Peckham, for Mrs. Nugent. 
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PRACTICE. 



DIVISIONAL 
COtTfiT, 

Vauohax 
Williams, J., 

AND 

GAi?*sironD 



Is EE JOHNS, Ex PMtTE SPEARS. 

Batilcrupicy Act, 1883, 6^€ti&n 4, iulhHctimi I {h). 

Act of Bankfuptcfj — Notice o/ mmpensioH — Petition by crfdiior^Dismmal of 
petit ion^Eecitnny order made &n debtar's own peiUion^ Appeal hy ereditor 
— F&na of ord^. 

A circular addressed by the debtor's solicitor to all tbe creditors, after 
explaining the Btate of the dtlitor'a affiiiri*j which pbowod unBecured 
creditors to t1)e amount of £640, with nsseU £1^0^ and that the stock-in- 
trade of the debtor had been aold off, eontinuetl :^^' The debtoi'^s frientis 
are willing to come forward to help him to arrange his aflaii-s, if it can be 
done without reeort to bftnkruplcy, and I am instructed by them to offer 
for your acceptance u composition of 3*\ in the pound payable at three antl 
sixujcmthi?, Thifl compo*?ition, if accepted^ will l»e fully ^secured, nnd I shall 
be oliligtd by your at once informing me what you will do in the malttT," 

A creditor's petition alleging the cireukr aa an avt of bankruptcy 
imder section 4, rab-section 1 [h) of the Baiikruptcy Act, 1683, was din- 
mii^&ed by the County Court registrar on tlie ground that no act of hank- 
rnptcy bad been jm>ved. 

Held ;— Tlrnt the order dismissing the petition of the creditor must be 
^t asida 

And that, it appeaTing that such petition wa» dismissed on December 
12th, 18Q2j and that on December 14tb, 1892, a receiving order was made 
against the dclilor on his own petition, upon which he had been adjndi- 
cated bankrupt, the proper order woidtl be to direct that the receiving 
orfler made againsst ihc debtor shf>nld be amended as if dated December 
12th, 1892, such receiving order to be detained to be made on the petition 
r*f the creditor* 

The case of In re HaytuSf Ex jwiffe Kibhk (seeani*, Vol, VI L p, GO), 
followed. 



_l HIS was an Appeal by the potitioniiig creditor from an order 
of tbe registrai" of the County Court at Pontypridd, by wliich he 
dismissed a bankruptcy petition presented against the debtor. 

The petition alleged as the net of bankruptcy committed by the 
debtor that specified in Beetion 4, sub- section 1 {h) of the Bank- 
rnptey Act, 1883, viz., that the debtor had given notice to hia 
creditors that he had suspended, or that he was about to suspend, 
pajTiient of bis debts. 

This notice was contained in a circular dated November 24th, 
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1892, drawn up by Mr. W. R. Davies as solicitor for the debtor, 1893. 
and addressed to all the creditors, in the following terms : — ix ub 

Johns, 
35, Mill Street, Ex parte 

W. R Davies, Pontypridd, Spears. 

Solicitor. 24th November^ 1892. 

Dear Sirs, 

Mr. William Johns, grocer, Tonypandy, has consulted me as to his 
affairs, and I find that he is indebted to unsecured creditors in the amount of 
£640. His assets consist of two shops and a house at Gilfach Goch, mort- 
gaged to the Pontypridd Building Society, in respect of which there can be 
no surplus ; a policy of insurance for £160 on the joint lives of the debtor and 
his wife in the Prudential Assurance Society, which is of too recent a date to 
have any surrender value ; book debts amounting to about £800 of tne 
estimated value of £50 ; and household furniture and effects, estimated to be 
of the selling value of £10 which (with the book debts) really represent the 
whole of the available assets. 

The stock-in-trade of the debtor was sold off last month, and since that date 
he has carried on in a small way the business of a butcher only. 

The debtor's friends are willing to come forward to help him to arrange his 
affairs, if it can be done without resort to bankruptcy, and I am instructed by 
them to offer for your acceptance a composition of 3«. in the pound payable at 
three and six months. This composition if accepted will be fully secured, 
and I shall be obliged by your at once informing me what you will do in the 
matter. 

I enclose herewith form of assent. 

Yours truly, 

W. R. DAVIES. 

The County Court registrar was of opinion that the above 
circular did not constitute a notice of suspension within the 
meaning of section 4, sub-section 1 {h) of the Bankruptcy Act, 1883, 
and he dismissed the petition. 

From that order the petitioning creditor now appealed. 

F. C. Willis : for the petitioning creditor. 

The case falls clearly within the principle laid down by the 
House of Lords in the leading case of Crook v. Morley (see ante^ 
Vol- Vni. p. 227 : L. R. 1891, A. C. 316), and the registrar was 
quite wrong in refusing to make a receiving order. 

Brynmor Jones, Q.C., for the debtor : 

After carefully considering the case of Crook v. Morley (see 
ante, Vol. VIII. p. 227) I do not like to argue that this circular 
was not an act of bankruptcy. I fear I must admit it. But there 
is another important point to which I wish to call your Lordships* 
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attention. This petition was dismissed on December 12tli, 1892, 
On December 14tbj 1892, the debtor filed his own petition nnder 
which a receiving order and order of adjudication bave been made. 
The appeal was not brought until December 29tb, 1892, and it is 
difficult to see why it was presented at all unless for the purpose of 
costs. Under those circumstances I submit that the Court should 
make no order. 

F. C. WiUis: 

As to the point raised by my leai-ned friend, the case of In re 
Haynes^ Ex parte Kibble (see aniej Vol- VII., p. 50) is a direct 
authority. There " On January 3rd, 1800, a bankruptcy petition 
presented against the debtor by a creditor was dismisaed by tho 
County Court registrar on the ground that the act of bankruptcy 
alleged in it had not been proved^ but on January 9th, 1890, a 
Teceiying order was made against the debtor on his own petition, 
upon which he was adjudicated bankrupt. The creditor appealed 
against the order dismissing bis petition on the ground that by the 
wrong decision of the registrar he bad been depriYed of his costs, 
and bad been prevented from having carriage of the proceedings. 
It was held that the order dismissing the petition of the creditor 
must be set aside ; and that a proper order under the circum- 
stances would be to direct that the receiving order made against the 
debtor should be amended as if dated Jaiiuaiy 3rd, &uch receiving 
order to be deemed to be made on the petition of the creditor/* 
That shows the proper course to bo adopted in the present case, 

Vaughaji Willums, J. : 

Wo think this appeal must be allowed. We will make a similar 
order to that in In re IlayneBy Ex parte Kibble (see anU^ VoL Vn. 
p, 50). The result will be that matters will go on in their ordisaiy 
course. The receiving order must be regazetted with the date 
December 12th, 1892. 

GMNBJTOnD Bjiuce, J,, concurred* 

Appeal alloived and order accordingly* 

Solicitors : J. Dtxojif for the petitioning creditor. 
W* J?. DatneB, for the debtor. 
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In be mills, BAWTREE & CO., Ex pabtb STANNARD & ^l^^^l^^ 

OTHERS. vluoHAN 

Williams. 
1893. 
Bankruptcy Act, 1883, section 97. w^ 

January 17 th 

Special Case — Failure of bankers — Claim by customers to payment in fuUSpecific ^^ 
appropriation — Evidence of appropriaiion — Country cheques — Course of 6im- February 2Ut, 
ness at country clearing house. 

On the failure of the debtors, who carried on business as bankers in the 
country, a claim was made by certain customers that they were entitled to 
have paid in full out of moneys in the hands of the London agents of the 
debtors, three cheques drawn by them upon the debtors' bank in favour of 
third parties, and also a sum of 1,043/., being the amount of cash and 
London and country cheques paid in to the London agents of the debtors 
by the customers to the credit of their current account with the debtors 
shortly before the receiving order. 

Held: — That the question depended on whether the moneys in the 
hands of the London agents of the debtors was held by them specifically 
appropriated in favour of the customers, and that unless the debtors 
through their London agents received those sums, not as bankers in the 
ordinary course but as the agents of the customers for collection and 
specific appropriation, the customers could have no claim to the moneys : 
that as a matter of fact the Court was of opinion that there was no ground 
for holding that any of the sums claimed were specifically appropriated 
when paid in, or that there was anything in the course of business with 
the London agents who received the amounts which amounted to an 
appropriation ; and that the claim must therefore be disallowed. 

That one test to be applied was to consider whether, if during the time 
occupied by the collection of the country cheques paid in, the customers 
had drawn a cheque on the debtors and that cheque had been presented 
for payment at their bank and had been dishonoured by them at a time 
when the customer's account was in credit to the extent of the cheque if 
the amount of the uncollected country cheques was included, the cus- 
tomers would have a right of action for such dishonour ; and that, on 
applying that test, the Court had come to the conclusion that under the 
circumstances such right of action would arise. 

That the inference of fact drawn by the Court in the case of Thompson 

V. Oiles (2 B. & C. 422), in respect of short or undue bills, was largely 

grounded on the bills not being due and the entry in the cash column of 

the banker's book being for a full amount of bill without any deduction 

M.B. — VOL. X. O 
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for the time whkh llie bill had to run, whiLh negatived tLe iiif*;rence iLat 
the bankeis intended to take the bill ; and itiat lUe same reaaoning had no 
applicaLLon Id the cose of on imtrumant payable on demand. 



T. 



HIS was s Special CasG for the opinion of the High Court 
stated by the judge of the CoIcheBter County Court under section 
97 of the Bankruptcy Act, 1883, iji the following form :— 

1, John Bawtteep Eustace H. Dawnay, Octavius Ba%*tree, and 
Robert L. Curzon up to December Bth^ 1891, carried on husiness 
at Colche&ter and elBcwhere as bankers under the style or firm of 
Mills, Bawtree & Co- 

2. Messrs, Glyn, Mills & Co., bankers of London, hereinafter 
referred to as Messrs* Glyn & Co,, acted as the London agents 
and correspondenta of the said Messrs. Mills, Bawtree & Co, in all 
matters connected with the country clearing house and generally 
transacted on their behalf such business as is usually transacted 
by the London agents and correspondents of country bankers. 

3- A cheque on a couutry banker in the hands of a holder resid- 
ing in a different part of the country may be presented for payment 
either by the holder sending direct to the banker on whom the 
cheque ia drawn, or by directing his banker to send specially to the 
paying banker to collect it ; or by presenting it through the country 
clearing house. The latter course is usually adopted to save 
expense, 

4. The course of business at the country clearing house is aa 
follows : — The cheques are handed by the London bank presenting 
the same to the London agents of the banks on which they are 
drawn and a note of the total amount handed to each banker ia 
retained at the clearing house. No payment as between the 
London banks is made in respect of them until two days after- 
wards and if a Sunday intervenes, three days, and 1%'ben the 
cheques are advised in order the London agent of the bank on 
which they are drawn pays them to the other Loudon bank, or in 
the event of no advice from the country being received a holdmg- 
over note is given. Payment is eJBfected as follows : — A clerk 
attends from each London bank and hands in to the clearing house 
authorities a debtor and creditor account for the day between his 
bank and each of the other London banks belonging to the countr}"^ 
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clearing house, a balance is struck on each of these accountSi and ib93. 
the claims between the different banks are transferred and mutually LeTb^ 

adjusted, and the ultimate balance on the day's account is ascer- ^^^i^J^' 
tained and the amount ultimately payable by the bank or banks in ?* parti 

/ Stannard 

debit to the bank or banks in credit on the day*s transaction is & Otuers. 

paid by the clearing house officials by draft on the Bank of Eng- 
land and debited by them to the bank or banks in debit. This 
settlement of account ordinarily takes place about mid-day. 

5. It is not the custom for the London agents of a country 
banker to pay any cheque so received by them from the country 
clearing house until the same has been sent to the country 
bankers for verification of the customer's signature and the London 
agents have been advised that the same ought to be paid. 

6. The course of dealing between Messrs. Glyn & Co. and 
Messrs. Mills, Bawtree & Co. was that London cheques and cash 
received by Messrs. Olyn & Co. as the London agents of Messrs. 
Mills, Bawtree & Co. were credited by the former in account with 
the latter on the day on which the same was received, but country 
cheques similarly received were not so credited until the day on 
which they were cleared. Messrs. Olyn & Co. held an equitable 
charge dated March 7th, 1890, as collateral security for any 
advances of cash which they had made or might make to the firm 
of Mills, Bawtree & Co. and for any balance of account which 
might be due to Messrs. Glyn & Co. then or thereafter. 

7. The course of dealing between Messrs. Mills, Bawtree & Co* 
and their customers generally, including all the applicants, was that 
cheques (whether London or country cheques) received by Messrs. 
Mills, Bawtree & Co. to be placed to the credit of the customers' 
accounts were credited to the customers' accounts on the day on 
which the cheques were received and cheques similarly received by 
Messrs. Glyn & Co. (not being cheques received in the first in- 
stance by Messrs. Mills, Bawtree & Co. and forwarded by them to 
Messrs. Glyn & Co.) were credited to the customers' accounts on 
the day on which in the ordinary course of post Messrs. Mills, 
Bawtree & Co. were advised by Messrs. Glyn & Co. of the receipt 
of the cheques, except that sometimes London cheques were cre- 
dited as on the day on which Messrs. Glyn & Co. had received them. 

8. Mr. L. K. Jarvis, who acted as manager at Colchester for 

o 2 



Digitized by 



Google 



196 



BANKRUPTCY REPORTS. 



Ex TARTS 

Stastfaud 



1891 Messrs. Mills, Bawtree & Co* from the of , 18 — , 

Is HE until the stoppage, states that Messrs, Mills, Bawtree & Co. rc- 
TftEE^^Co! ^^^^^^ disliouoored cheques paid in by customers and sued upon 
the cheijues themselves instead of returning them to the customers 
in cases when^ in the judgment of Messrs. Mills, Bawtree & Co. it 
was the wisest course to par sue, but that he docs not remember 
such a case during the time that he was acting as manager. 

9, Ou the evening of December 7tli, the said Messrs, Mills, 
Bawtree 4fe Co/s cash account with Messrs. Glyn ^ Co* was in debit 
to the extent of £645 2$. 9f?., but at that time the said Messrs, 
Glyu ik Co* had in hand a number of cheques on country bankers 
which had been received by them on the 4th, 5th and 7th De- 
cember, 1891, as the London agents of Messrs. Mills, Bawtree 
& Co., for which credit had already been given to the said Messrs. 
Mills, Bawtree & Co. by the said Messrs. Glyn & Co. in the 
general account with Messrs. Mills, Bawtree & Co. kept in their 
books. The cheques were in doe course presented by Messrs* 
Glyn & Co, through the country clearing house, and in the 
ordinary course of business were sent to the country bankers upon 
vrhom they were drawn for verification and advice, and the respec- 
tive amounts thereof were received by the miid Messrs* Glyn k Co. 
on behalf of the said Messrs, Mills, Bawtree & Co. in the course of 
December 8th and subsequent days and as received were placed by 
the said Messrs- Glyn & Co, to the credit of the amount which 
Messrs. Mills, Bawtree & Co* had with them. The total amount 
of such cheques and of London cheques cleared by Messrs* Glyn 
&> Co. as such London agents as aforesaid, subsequently to De* 
cember 7th was £15,729 2«. Id., of which £7,524 Us. Id, repre- 
sented cheques w^hiuh had prior to the suspension of payment been 
placed by Messrs. Mills, Bawtree & Co. to the credit of the accounts 
of customers which were overdrawn* Cheques to the amount of 
£4,831 had been sent to Messrs, Glyn ^ Co. as aforesaid on 
December 4th, which were received on December 5 th. Cheques to 
the amount of £7,000 had been sent up ou December 5th, and 
had been received on December 7th, and cheques to the amount of 
£4/953 had been sent up on December 7th and were received by 
the morning post on December 8th. Of the country cheques sent 
up, on December 4th cheques to the amount of £2,309 were 
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reported clear to the said Messrs. Glyn <Sb Co, by the London agents 1893. 
of the respective country bankers on the morning of December 8th. hTZi 
Country cheques to the amount of £nil sent up on that day were ^Jj^i^"^' 
returned unpaid, and London cheques to the amount of £9,831 had Ex pabtb 
been cleared and cashed by Messrs. Glyn & Co. prior to De- & Othsri. 
cember 8th. 

10. The said Messrs. Mills, Bawtree & Co. did not open their 
bank for business on Tuesday, December 8th, 1891, but suspended 
payment, and forthwith sent by telegram to Messrs. Glyn & Co. 
notice of the fact. The said telegram was received by Messrs. 
Glyn & Co. at or about half-past 10 o'clock in the morning, and in 
consequence thereof they ceased making any payments on behalf of 
Messrs. Mills, Bawtree & Co. although they continued to collect 
and receive money on their behalf. 

11. Of the £15,729 is. Id., sums so received by the said Messrs. 
Glyn & Co. as aforesaid, on behalf of Messrs. Mills, Bawtree & Co., 
they have retained the sum of £6,767 128. 9d., the amount of 
various cheques they had been advised to pay on the said De- 
cember 8th, 1891, but did not pay, in consequence of the stoppage 
of Messrs. Mills, Bawtree & Co., and the balance of the said 
£15,729 28. Id., after deducting the sum of £645 28. 9d. due on 
their contra account with Messrs. Glyn & Co., has been paid to 
the trustee. 

12. All documents and agreed copies of accounts, including the 
accounts of the customers and also the general account and cash 
account kept with Messrs. Mills, Bawtree & Co. in Messrs. 
Glyn & Co.'s books and the account kept with Messrs. Glyn & Co. 
in Messrs. Mills, Bawtree & Co.*s books mentioned or referred to 
in the statement of facts, may be referred to by the Court or the 
parties on the hearing, and the Court shall be at liberty to draw 
from the facts stated or the documents any inference whether of 
fact or law which might have been drawn therefrom if proved on 
the hearing of a motion. 

Case of E. J. d H. Stannard. 

18. Edward Jeremiah Stannard and Henry Stannard carrying on 
business under the name of E. J. & H. Stannard, of 59, Mark 
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Lane, London, and at Colchesterj hereinaffcer referred to as Messrs, 
E. J. & H, Stannard, had a current account with the said Messrs. 
Mills, Bawtree & Co, at their Colchester branch. 

14. On December 4tb^ 189 U the current acconnt of the said 
Messrs, E. J. & H, Stannard was overdrawn and in debit to the 
amount of £374 Bs. lOJ. 

15, On December 4th, 1891, the said Messrs. E. J. &, H. Stannard 
paid in to the said Messrs* Glyn & Co., as the London agents of the 
Raid Messrs, Mills, Bawtree & Co., London, cheques and cash for 
£714 12*. Q(L, and country cheques to a total aum of £9 11«. Bd, 
to the credit of their current account at Colchester with Mills^ 
Bawtree & Co. This and the subsequent payments in by the said 
Messrs, Stannard were accompanied with paying4n slips in the 
form used by Messrs. Glyn & Co* for payments in to the credit of 
accounts with their country correspondenta. 

Hi. An advice note of the paying in of the said cheques and cash 
as aforesaid, was sent by Messrs, Glyn & Co. to the said Messrs. 
Mills, Bawtree & Co. on December 4th, and was received by the 
said Messrs, Mills, Bawtree & Co, on December 5th. On receipt 
of the said advice note the said Messrs. Mills, Bawtree & Co. 
carried the amount of the said cheques and cash to the credit of 
the said Messrs. E. J. Jt H, Stannard in their current account 
with tlicm. On the same day the said account was debited v^ith 
cheques drawn by the said Messrs. E. J, & H, Stannard and 
honoured, leaving the amount overdrawn and in debit to the 
amount of A*2G 15^* 1^?, 

17i The amount of the said country cheques for £9 11^. Sd, 
was not received by the said Messrs. Glyn *fe Co, until December 
8th, 1891, after notice of the suspension of payments of the 
said Messrs* Mills, Bawtree A Co. 3 and the amount thereof was 
never in consequence remitted to tho said Messrs. Mills, Baw- 
tree & Co, but forms part of the £15,729 2». 7d, hereinbefore 
referred to, 

18, On December 0th, 1891, the said Messrs. E. J. S^ H. 
Stannard paid in to the said Messrs. Glyn & Co,> as London agents 
of the said Messrs, Mills, Bawtree & Co., to the credit of the 
current acconnt of the said Messrs. E. J. & H, Btannard with tho 
said Mills, Bawtree & Co. at their Colchester branch, country 
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cheques to the total amount of £109 9«. 9rf., and London cheques 1893. 
and cash to the total amount of £781 ISs. Id. I^Tre 

19. The advice note of the paying in of the said cash and ^J^^\^c^' 
cheques on December 5th, was sent by the said Messrs. Glyn & Co. Ex partb 

St A WARD 

to the said Mills, Bawtreo k Co. on December 7th, and upon the & Others. 
receipt of such advice note the account of the said cash and 
cheques was carried to the credit of the said E. J. k H. Stannard 
on their current account with Messrs. Mills, Bawtree & Co. at 
their Colchester bank. 

20. The full amount of the cash and London cheques so paid in 
on December 5th, 1891, was on the said December 5th placed by 
Messrs. Glyn & Co. to the credit of Messrs. Mills, Bawtree & Co.'s 
account with them. 

21. The amount of the said country cheques so paid in as afore- 
said on December 5th, 1891, viz: — £109 9«. 9d., was duly received 
by the said Messrs. Glyn & Co. on December 9th, 1891, and was 
on that day placed by them to the credit of the said Messrs. Mills, 
Bawtree & Co.'s account with them. 

22. On December 7th, 1891, the said E. J. & H. Stannard paid 
in to the said Messrs. Glyn & Co. as London agents of the said 
Messrs. Mills, Bawtree & Co., to the credit of their said account 
with the said Mills, Bawtree & Co. at Colchester, London cheques 
to the total amount of £152 8«. 8t2., which amount was on that day 
placed by Messrs. Glyn & Co. to the credit of the said Mills, 
Bawtree and Co.*s account with them. 

23. An advice note of the paying in of the said cheques was in 
due course, on the said December 7th, 1891, sent by post to the 
said Messrs. Mills, Bawtree & Co. and was received by them on the 
morning of December 8th, previously to their suspension of pay- 
ment, and the amount of the said last mentioned cheques was on 
the said December 8th carried to the credit of the said E. J. & H. 
Stannard in their said current account, but under the date of 
December 7th as being the day on which it was actually received 
by Glyn & Co. 

24. On December 4th, 1891, the said E. J. & H Stannard drew 
a cheque upon the Colchester branch of the said Messrs. Mills, 
Bawtree & Co. in favour of Messrs. Klein & Son to the amount of 
£96 12«. 2(1., and on^ December 6th they drew further cheques; one 
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I8&a. to the amount of £M IBs, 6d, in favoar of Messrs. Sachse & 
Ijf RB Howard, and another cheque to the amount of £800 in favoor of 

Ejt FARTK 25, The cheque in favoar of the said Messrs. Klein & Son was 
k OruKfts. in due course delivered by them on December 4th, 1891^ to their 
bankorSj the City Bank, Limited, for collection through the 
country clearing house. The cheque in favour of Messrs* 
Sachse & Howard was delivered by them on December 5 th, 1891, 
to the London Joint Stock Bank, Limited, their bankers, for 
collection through the country clearing house, and the eaid two 
cheques were forthwith carried to the credit of the said respective 
current accounts by their respective bankers, but have respectively 
since the stoppage, on non-payment thereof, been carried to the 
debit of the said respective accounts; and the said cheque in 
favour of Mr* Medill was also delivered to Messrs, Barclays, 
Bevan & Co., the hankera of the said Mr, Medill on December 5th, 
1891, for collection through the country clearing house, but the 
same was not carried by them to the credit of the current sc^unt 
of the said Mr, Medill, but was held over pending collection, 

26. The said cheques so drawn by the said E. S, & H. Stannard 
were in due course received through the country clearing house 
by the said Messrs. Glyn & Co, as the Loudon agents of the said 
Messrs- Mills, Baw^tree & Co, on December 5th, 1891, and were on 
the same day forwarded by them to Messrs. Mills, Bawtree & Co., 
with other cheques drai^Ti on the Colchester branch amounting in 
all to ;£B,703 Is. BiL for verification of the signature and for advice 
as to whether the same should be paid in due course. 

27- The said cheques were received by the said Messrs. Millsi 
Bawtree & Co. at Colchester on Monday, December 7th, 1891, and 
the signatures were cancelled and the amount of the said cheques 
were on that day placed to the debit of the said Messrs, E. J, & H. 
Stanuard by the said Messrs, Mills, Bawtree & Co, in their account 
as paid by the said Messrs, Mills, Bawtree ^ Co., the result of 
which was to leave the account of the said Messrs. E, J, i H. 
Stannard on the books of the said Messrs. Mills, Bawtree & Co, in 
credit to the extent of over i-25, and the said sum of £3,703 7s. 6d, 
was also credited by Messrs. Mills, Bawtiee & Co. to Messrs, Glyn 
6c Co. in their account with Messrs. Mills, Bawtree & Co, 
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28. The said cheques were retained by the said Messrs. Mills, 1893. 

Bawtree & Co. and placed with the other cheques which had been j^r ^^ 

cancelled and paid by them. They were not handed over to the ^^^\^J^' 

said Messrs. E. J. & H. Stannard but have been retained by the Ex pabtb 

_ . , . . Stannard 

trustee and are now m his possession. & Otheus. 

29. The said Messrs. Mills, Bawtree & Co. on December 7th, 
1891, wrote and sent a letter of advice to their said London agents 
Messrs. Olyn & Co. authorising payment of the said £8,708 7s. 8d. 

80. The said advice note was received by the said Messrs. 
Glyn & Co. on Tuesday, December 8th, 1891, by the morning post, 
but owing to the suspension of payment hereinbefore mentioned 
the said cheques have never been paid. 



The Case of Albert Sanders. 

81. The firm of Wittey & Denton of Colchester, solicitors, had 
a current account with the said Messrs. Mills, Bawtree & Co. at 
their Colchester branch, which current account was on December 
4th, 1891, in credit to the extent of £2,986 ds. 5d. and the cheques 
drawn against such account prior to the stoppage were not suffi- 
cient to exhaust the credit balance, there being at the date of the 
stoppage of the said Messrs. Mills, Bawtree & Co. a credit balance 
to the extent of £2,111 6a. 2d. after debiting the cheque hereinafter 
referred to. 

82. On December 8rd, 1891, the said Messrs. Wittey & Denton 
drew a cheque upon the said Messrs. Mills, Bawtree & Co. at their 
Colchester Branch for £715 Is. 2d. in favour of the applicant Albert 
Sanders or his order. Such cheque was duly crossed by them, and 
was on December 4th, 1891, received by the said applicant Albert 
Sanders from the said Messrs. Wittey & Denton, and he thereupon 
paid in the said cheque to his account with his bankers, Orant & 
Maddison's Union Banking Company, Limited, at their Southampton 
branch on the same day for collection through the country clearing 
house, and the amount of such cheque was placed to the credit of 
the current account of the said applicant Albert Sanders with his 
said bankers, but has since the stoppage on non-payment been 
carried to the debit of the said account. 

88. The said cheque was on the same December 4th, 1891, sent 



Digitized by 



Google 



202 



BAKERUPTCY REPORTS. 



1893. 
In Till 

THEE & Co,, 
Ex ?ART1S 

Sta?^nard 



by tbe said Grant ^ Maddison's Union Banking Companj, Limited, 
tbe bankers of the said Albert Sanders, to Lloyds Bank, Limited, 
their agents in London for presentation and collection ^ and on 
December 5tb snch cheque was in accordance with the usna! 
course of bnsineaa presented throngh the country clearing honse 
by Lloyds Bank, Limited, to tbe said Messrs- Glyn & Co. as the 
London agents of tbe said Messrs. Mills, Eawtree & Co., and it 
was sent by tbe said Messrs, Glyn & Co. together with the other 
cheques drawn on the Colcbeater branch, amonntmg in all to 
£8,703 7^. 8rf. as mentioned in paragraph 26, to Messrs, Mills, 
Bawtree & Co. for Yerification of tbe signature and for advice as to 
whether tbe same should be paid in dno course* 

34. The said cheque was received by tbe said Mills, Bawtree & Co- 
at Colchester on Monday, December 7thj 1891, and the signature 
was cancelled, and tbo amount of tbe said cheque was on that 
day placed to tbe debit of tbe said Messrs. Wittey & Denton 
by the said Messrs, Mills, Bawtree Ss Co. in their current 
account, and the said sum of £3,703 7s- Sd. was credited by 
Messrs. MiUs, Bawtree & Co, to Messrs. Glyn & Co. in their 
account with Messrs. Mills, Bawtree & Co. as mentioned in 
paragraph 27. 

35. The said cheque was retained by tbe said Messrs. MUls, 
Bawtree & Co. and placed with tbe other cheques which had been 
cancelled and paid by them. It was not handed over to th© said 
Messrs. Wittey & Denton, but bas been retained by tbe trustee and 
is now in his possession. 

36. Tbe said Messrs. Mills, Bawtree & Co, on December 7th, 
1891, wrote and sent the letter of advice to Messrs. Glyn & Co. 
mentioned in paragrspb 29, 

37. The said advice note was received by tbe said Messrs. Glyn 
& Co, on Tuesday, December 8tb, 1891, by tbe morning post, but 
owing to the suspension of payment hereinbefore mentioned the 
said cheque has never been honoured. 



George Harvey^s Cme, 

38, The applicant George Harvey and Elizabeth bis wife bad a 
ioint banking account with Messrs, Mills, Bawtree & Co, 
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89. On December 7th, 1891, the wife of the applicant George 1893. 

Harvey handed to the said Messrs. Mills, Bawtree & Co. a bill of ly r^ 

exchange, payable upon demand, at the New Oriental Bank Corpora- ^^'^qq' 

tion, Limited, of London, for the sum of j£150 3s. 4d. to be placed Ex partb 

Stannabd 
to the credit of the said account, and the amount of the said bill & Othebs. 

was on the same day placed to the credit of the said account by 

Messrs. Mills, Bawtree & Co. 

40. On the said December 7th, 1891, the said bill was forwarded 

by the said Messrs. Mills, Bawtree & Co. to the said Messrs. Glyn 

& Co. for collection, and the said bill was presented for payment 

and duly honoured, and the amount thereof was received by the said 

Messrs. Glyn & Co. on December 9th, 1891, and forms part of the 

funds in the hands of Messrs. Glyn & Co. on behalf of the said 

Messrs. Mills, Bawtree & Co. 



Sir Thomas Banett Lennard'a Case. 

41. Sir Thomas Barrett Lennard, Baronet, had a current account 
with the said Messrs. Mills, Bawtree & Co. at their Hadleigh branch 
which on December 4th, 1891, and thenceforth down to the stoppage 
of Messrs. Mills, Bawtree & Co., was in credit, and the cheques 
drawn against the same prior to such stoppage were not sufficient 
to exhaust the same. 

42. On December 4th 1891 the said Sir Thomas Barrett 
Lennard paid into the credit of his said account with the said 
Messrs. Mills Bawtree & Co. a cheque for £49 10s. drawn by Mr. 
Henry Pallant of Ipswich on Messrs. Bacon, Cobbold, Tollemache 
& Co. bankers, at their Ipswich branch. This payment in was 
accompanied by a paying in slip in the form used by Messrs. Mills 
Bawtree & Co. in such cases. 

43. The said Messrs. Mills Bawtree & Co. placed the amount 
of the said cheque to the credit of the said Sir Thomas Barrett 
Lennard on the said December 4th 1891 and the said cheque was 
on that day sent up to Messrs. Glyn & Co. and was presented by 
them through the country clearing house and cleared and the 
amount thereof was received by Messrs. Glyn & Co. on Tuesday 
December 8th 1891 but after the suspension of payment had been 
notified to Messrs. Glyn & Co. 
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Stankajii* 
$L 0th ma. 



Messrs. Sexton (C Gnmwade's Case. 

44. Messrs. Sexton & Grimwade liad a current acconnt with the 
Baid Messrs, Mills Bawtree ik Co. at their Colchester hranch which 
on December 5th ISOl and thenceforward down to the stoppage 
of Messrs. Mills Bawtree & Co. was largely in credit and the 
cheques drawn against the eame prior to stich stoppage were not 
sufficient to exhaust the same, 

45- On December 5tb, 1891, the said Messrs, Sexton k Grim- 
wade paid in to the said MeasrB. Mills Bawtree & Co. to the credit 
of their said account (together with other cheques or cash) a cheque 
for £25 10*, drawn by Mr* J. Flintbam of Aldborough on Messrs- 
Gurneys & Co- bankers at their Halesworth branch. This and 
the subsequent payments in by Messrs. Sexton & Grimwade ^as 
accompanied by paying in slips in the form used by the said 
Messrs. Mills Bawtree S& Co. in such cases. 

46. The amount of the said payments including the amount of 
the said cheque was plaeed by the said Messrs. Mills Bawtree & Go- 
to the credit of the said Messrs. Sexton & Grimwade on the said 
December 5th 1891 and the said cheque was on that day sent up to 
Messrs. Glyu Sc Co> and was presented by them through the 
country clearing house and cleared and the amount thereof was 
received by Messrs. Glyn & Co. on Wednesday December 9th 
1891. 

47. On Monday December 7th the said Messrs. Sexton & 
Grimwade also paid in to the said Messrs, Mills Bawtree & Co. to 
the credit of their said account (together with other cheques or 
cash) a cheque for ^£35 Bs. drawn upon Messrs. Gurneys & Co. 
hankers at their Needham Market branch. 

48. The amount of such last- mentioned payments in including 
the amount of the said cheque was placed to the credit of the said 
Messrs. Sexton & Grimwade by the said Messrs. Mills Bawtree 
& Co, on the said December 7th 1891 and the said cheque was on 
the said December 7th 1891 sent up to Messrs. Gljn & Co. and 
was presented by them through the country clearing house and 
cleared and the amount thereof received by Messrs, Glyn Sl Co. on 
December 12 th 1891, 

49. On December 7 th 1891 the said Messrs, Sexton & Grim- 
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wade also paid in to the said Messrs. Mills Bawtree & Co. as afore- 1893. 

said a cheque for £49 9a. 5^. drawn on the London and West- In ki 

minster Bank Lothbury branch (being one of the other cheques TEil^&^r 

mentioned in paragraph 46). ^^ p^>'t» 

50. The amount of the said last-mentioned cheque is included & Othbrs. 
in the amount placed to the credit of the account of the said 
Messrs. Sexton & Grimwade as mentioned in paragraph 48. The 

said cheque was on December 7th 1891 sent up to Messrs. Glyn & 
Co. and the same was in due course presented through the London 
clearing house and the amount received by the said Messrs. Glyn 
& Co. on Tuesday December 8th 1891 but after the suspension of 
payment. 

Case of WiUiam Ladhrook. 

51. William Ladbrook was a customer of Mills Bawtree & Co. 
whose account with them on the morning of Monday December 7th 
1891 was in debit to the amount of £144 Is. On that day he paid 
in at the branch of Mills Bawtree & Co.'s bank at Hadleigh to the 
credit of his account cheques on various banks situate elsewhere 
than at Hadleigh to the amount of £554 la. And the amount of 
the said cheques was on the same day placed to the credit of his 
said account by Messrs. Mills Bawtree & Co. 

52. The particulars of these cheques were as follows, &c. 

53. These cheques were on the evening of December 7th 1891 
sent by Messrs. Mills Bawtree & Co. to Messrs. Glyn & Co. and 
were presented by them through the country clearing house and 
the proceeds thereof were received by Messrs. Glyn & Co. after the 
suspension. 

54. The account oi the said William Ladbrook after being 
credited with the said cheques for £554 la. and debited with 
interest due from him and one dishonoured cheque for £80 8a. 6^. 
is now in credit to the amount of £325 3a. 6d. 

The questions for the opinion of the Court are : — 

1. Whether the said Messrs. E. J. & H. Stannard are entitled 

to have three certain cheques drawn by them upon the Colchester 

branch of the said Messrs. Mills Bawtree «& Co. in favour of Messrs. 

Klein & Son, Messrs. Sachse & Howard, and Mr. Medill to the 
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1893. total amount of £921 10a. Bd or any ami which of them paid in 
InVb full otit of the sum of ^6767 12s* 9d. now in the hands of Mi3ssra, 
^T^^'&vZ' ^^y^ ^ ^^^ mentioned in paragraph 11 hereof* 

2, Whether the said Messrs. E, J. & H. Stannard are entitled 
to have paid to them in full out of the said sum the amount of the 
cash and cheques to the total amount of £1043 5s* Sti. mentioned 
in paragraphs 15, 18 and 22 hereof or any and what part thereof. 

3- Whether Albert Sanders is entitled to have paid to hira in 
full ont of the said sum the amount of the cheque for i£716 7s. 2tL 
mentioned in paragraph 32 hereof, 

4- Whether George Harvey and bis wife are entitled to have 
paid to them in fall out of the said sum the amount of the bill of 
exchange for £150 3& 4itL mentioned in paragraph 39 hereof. 

5, Whether Sir Thomas Barrett Lennard is entitled to have paid 
to him in full out of the said sum the amount of the cheque for 
£49 lOs, mentioned in paragraph 42 hereof* 

6, Whether Messrs. Sexton k Grim wade are entitled to have 
paid to them in fnll out of the said sum the sum of £111 S^. 5*/- 
heing the amount of the three several cheques mentioned in para- 
graphs 4.5 f 47 and 49 hereof or any and what part thereof, 

7i Whether William Ladbrook is entitled to have paid to him in 
fuU out of the said sum the sum of £554 Is. the amonnt af the 
five several cheques mentioned in paragraph 52 hereof or any and 
what part thereof. 

8, How the costs of and incidental to these proceedings ought 
to be borne. 



Herhert Reed, Q,C- {Whinnep with him): for Messrs, Stannard 
and the other applicants* 

The cases set out in the epecial case fairly represent the interest 
of a large number of depositors. They are really test cases, and 
they seem to group themBelves into two heads. First, cheques 
received by Messrs. Mills^ Baivtree dt Co* for collection — with the 
subhead, collection for a customer and for others who had no 
current account : and, secondly, the right of customers to have 
cheques paid which had been drawn on their account and which 
Messrs* MillSf Batctrce tO Co, had credited to Messrs, Glpi d Co, 
ajs if they had paid them. The first point comes under the head 
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of short bills handed to bankers for collection. In Thompson v. 1893. 

Giles (2 B. & G. 422), " A customer was in the habit of endorsing jn rb 

and paying into his bankers bills not due, which, if approved were ^^^^&^J^' 

immediately entered (as bills) to his credit to the full amount and Ex paktb 

Stannabd 
he was then at liberty to draw for that amount by cheques on the & Othebs. 

bank. The customer was charged with interest upon all cash 

payments to him from the time when made, and upon all payments 

by bills from the time when they were due and paid ; and had 

credit for interest upon cash paid into the bank from the time of 

the payment, and upon bills paid in from the time when the 

account of them was received. The bankers paid away such bills 

to their customers as they thought fit. The bankers having become 

bankrupts, it was held, that the customer might maintain trover 

against their assignees for bills paid in by him, and remaining in 

specie in their hands, the cash balance, independently of the bills, 

being in favour of the customer at the time of the bankruptcy." 

That was followed in Ex parte Barktvorih, In re Harrison (2 De 

G. & J. 194). These cases cover all cases of cheques paid in and 

cleared by Olyn's after the stoppage. As to the second point I 

would refer to the case of Farley v. Turner (26 L. J. Ch. 710). 

There " The customer of a country bank having a sum of 942Z. 

standing to his account, paid in a further sum of 707Z., with a 

written direction that 500Z. of that sum should be forwarded to 

another bank to meet a bill to become due. A sum of 500Z. was 

sent as directed, but before the bill became due the country bank 

ceased to carry on business. It was held that the 500Z. was 

specifically appropriated, and belonged to the customer of the bank 

and not to the general creditors." That principle will not be 

applicable to the case of Albert Sanders without another step 

forward, but as to the others it will be applicable. There was 

clear appropriation and it was communicated to the customer. 

(Counsel also referred to In re Brown, Ex parte Plitt, see ante, 

Vol. VI., p. 81.) 

Finlay, Q.C. {Wace with him) : for the trustee under a scheme 
of arrangement of Messrs. Mills, Bawtree & Go.'s affairs. 

The case resolves itself into several groups. First, cheques 
drawn on other country banks and paid in to the credit of the 
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laes. customer*s account at Messrs. Mills, Bawtrec d Co/b or Messrs. 

iVkb Glirn'^ as their Loudon agents : secondly, what is to be done with 
^^^"^^ ^^'* regard to cheques drawn on Messrs, Millss Baivtmt d^ Co. aad not 
Ex I'AitTE paid by reason of the course of dealing in the clearing house ; and 
thirdly, the class of eases raised in StaniumVs Case^ where London 
cheqnes and cash had been paid into Messrs* Gltpis by Meesra. 
Stannard to the credit of their account with Mills Bawtree d: Co. 
I diBtinguish Tkampson v. Gil^B (2 B. & C. 422) because the 
present case is a case of cheques and not short bills and there is m 
distioction between them, {Counsel also referred to Ex parte 
Richdalt, In re Palmer, L, R. 19 Ch. DiT. 409: 51 L, J- Ch. 
462; 46 L, T. 116; 30 W. R. 202*) 



January 20th. 
Vaughan Williams^ J. : 
JtMtgmeut. This is a special case stated by the County Court judge under 

eeetion 97 of the Banliruptcy Act, 1883. The caso refers to several 
matters and, as I understandj. the seTcral niatters have been selected 
from a great many cases which Lave arisen^ as test cases for the 
purpose of determining how the trustee under the scheme ought to 
deal with the various classes of cases mentioned in the special case. 
I will first deal with Messrs. Stannard^s case. There are two 
questions asked in respect of the case of Messrs* Stannard :— 
(1) Whether Messrs* Stannard are entitled to have three certaia 
cheques drawn by them upon the Colchester branch of Messrs, 
Mills, Eawtree & Co/s hank in favour of Messrs. Klein & Son, 
Messrs* Sachse k Howard and a Mr. Medilli to the total amount 
of £921 10s. Bd.j or auy of tbem paid in full out of the sum of 
£6,767 12s. 9d. now in the hands of Messrs. Glyn & Co,, mentioned 
in paragraph 11 of the special case. Paragraph 11 of the special 
case says, " Of the £15,729 2s. 7^-, sums so received by the said 
Messrs* Glyn ife Co. as aforesaid, on behalf of Messrs* Mills, 
Bawtree <k Co., they have retained the sum of £6,767 12«> dd.^ the 
amount of various cheques they had been advised to pay on the 
said Becember 8th, 1891| hut did not pay in consequence of the 
stoppage of Messrs. Mills, Bawtree & Co,, and the balance of the 
said £15,729 2*. Id,, after deducting the sura of £645 2s. dd. due 
on their contra account with Messrs, Olyn & Co., has been paid to 
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the trustee." Then (2): — Whether Messrs. Stannard are entitled to 1893. 
have paid to them in full out of the said sum the amount of the cash jy re 
and cheques to the total amount of £1,043 58. 3d., mentioned in ^^^^'^co'^ 
paragraphs 15, 18 and 22 of the special case. Paragraph 15 of the ^^ ^^^^te 
special case says, " On December 4th, 1891, the said Messrs. E. J. & OTHsas. 
& H. Stannard paid in to the said Messrs. Glyn & Co., as the 
London agents of the said Messrs. Mills, Bawtree & Co., London 
cheques and cash for £714 12«. 6rf., and country cheques to a total 
sum of £9 lis. Sd. to the credit of their current account at Col- 
chester with Mills, Bawtree & Co. This and the subsequent pay- 
ments in by the said Messrs. Stannard were accompanied with 
paying in slips in the form used by Messrs. Glyn & Co. for pay- 
ments in to the credit of accounts with their country corre- 
spondents." Paragraph 18 says, "On December 6th, 1891, the 
said Messrs. E. J. & H. Stannard paid in to the said Messrs. Glyn 
& Co., as London agents of the said Messrs. Mills, Bawtree & Co., 
to the credit of the current account of the said Messrs. E. J. & H. 
Stannard, with the said Mills, Bawtree & Co. at their Colchester 
branch, country cheques to the total amount of £109 9^. 9d., and 
London cheques and cash to the total amount of £781 158. Id.** 
And paragraph 22 says, " On December 7th, 1891, the said E. J. 
& H. Stannard paid in to the said Messrs. Glyn & Co. as London 
agents of the said Messrs. Mills, Bawtree & Co. to the credit of 
their said account with the said Mills, Bawtree & Co. at Colchester^ 
London cheques to the total amount of £152 8^. Sd., which amount 
was on that day placed by Messrs. Glyn & Co. to the credit of the 
said Mills, Bawtree & Co.*s account with them." I am afraid that 
Messrs. Stannard are not entitled to have any one of the said three 
cheques drawn by them paid in full out of any funds now in the 
hands of Messrs. Glyn & Co. I do not see how Messrs. Glyn & 
Co. can be said to be holding any sum for Messrs. Stannard or any 
sum appropriated to Messrs. Stannard. Messrs. Glyn certainly 
could not be sued at law for any sum as held by them to the use of 
Messrs. Stannard, nor do I see any ground on which Messrs. Glyn 
could be said to be trustees in equity for Messrs. Stannard ; and 
unless some one of these propositions can be maintained I do 
not see how question (1) can be answered otherwise than in the 
negative. 

M.B. — VOL. X. p 
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1803. The sums %vhich, as I under standi it is suggested that Messrs, 

l^m Glyn hold specifically appropriated in favour of Messrs- Stannard, 
^EE*& C\j^' are the sums paid hy Messrs- Stannard to Mills, Bawtree & Co.^ in 
E\ PARTE either country cheques or London cheques or cash between the 4th 
and the 7th of December* It seems clear that Messrs- Stannard 
can have no claim to any part of these moueys unless Messrs. Mills, 
Ba\ii.ree & Co., through their agents Messrs. Glyn & Co., received 
those sums, not as bankers in ordinary course^ but as the agents of 
Messrs, Stannard for collection or for collection and specific appro- 
priation when collected for the purpose of meeting such cheques as 
Messrs- Stannard might ha¥e drawn on Messrs- Mills, Bawtree & 
Co., and which remaineiJ unpaid. It seems to me that io fact there 
is no ground whatever for holding that any of these sums were so 
appropriated* Indeed, as to the cash and the London cheques the 
amounts of which had been received by Messrs. Glyn before 
December Sth* it seems impossible to argue that these amounts 
were specifically appropriated in favour of Messrs, Stannard, 
These amounts were simply so much cash received by Messrs^ 
Bawtree as bankers in the ordinary course of business, either 
personally or — which is the same thing — by Messrs. Glyn as their 
a^^ents ; and the moment the cash was received, Messrs. Bawtree 
became the debtors of Messrs. Stannard for those amounts, 
whether the cash was received by Messrs. Bawtree directly or by 
Messrs* Glyn as their agents. There is no pretence fur saying 
that these moneys paid in by Messrs. Stannard were specifically 
appropriated by them when paid in, and there being no specific 
appropriation as between the customer and his banker at the time 
when the amounts were paid in, I can find nothing in the course of 
business between the London bankers Messrs- Glyn who received 
the amounts as the agents of Messrs- Bawtree, which amounted to 
an appropriation of these amounts to meet the cheques of Messrs, 
Stannard. All that occurred was that Messrs. Glyn having received 
these amonnts as the agents for Messrs. Bawtree, afterwards had 
presented to them the cheques drawn by Messrs, Stannard, Mid 
had sent to Messrs. Bawtree these cheques for Terification of the 
signature and for advice as to whether the same should be paid in 
due coarse, and Messrs. Bawtree, having cancelled the signatures 
and debited Messrs. Stannard with the amount of these cheques as 
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paid, had before their failure instructed Messrs. Glyn to pay the 18^3. 

same as being in order, but before Messrs. Glyn had acted on these is &■ 

instructions Messrs. Bawtree had failed and stopped payment. ^iiB^&^^o^,' 

It seems to me that all this is mere instruction by the country ^^ partb 
^ ./ ./ Stankard 

bank to their London agents and nothing like a specific appropria- & Others. 
tion in favour of Messrs. Stannard. None of these matters were 
communicated to Messrs. Stannard. I do not think that Messrs. 
Stannard can take advantage either of the entry in the books of 
Messrs. Bawtree or even of the cancellation of the signature of 
Messrs. Stannard by Messrs. Bawtree. The cancellation of Messrs. 
Stannard's signature may have been a wrongful act by them as 
against the holders of the cheque, and the holders of the cheque 
may have a right of action against Messrs. Bawtree for the wrong 
if they have been damnified — which they do not seem to have been. 
But I cannot see that any of these things amount to an appropria- 
tion either in favour of Messrs. Stannard or of the holders, by 
Messrs. Bawtree, of funds in the hands of Messrs. Glyn to the pay- 
ment of these cheques. 

As to the country cheques, the case is a little diflFerent. There 
is more ground for saying that these cheques may have been paid 
in by Messrs. Stannard to Messrs. Glyn, the agents of Messrs. 
Bawtree, not with the intention that they should be received by 
them as bankers, but merely as agents of Messrs. Stannard to 
collect the amounts on the customer's account. If this were so, 
the cheques would remain the property of Messrs. Stannard, and 
the sums due on such cheques could not, if collected after the 
stoppage of Messrs. Bawtree, be retained by them or by the trustee 
in their bankruptcy, and the proceeds of such cheques in the hands 
of Messrs. Glyn would belong to Messrs. Stannard. 

Now I quite agree that the question whether these cheques were 
received by Messrs. Bawtree as bankers or as agents to collect is a 
question of fact. It is a question of fact whether or not Messrs. 
Bawtree so received these cheques as that they became their pro- 
perty. I am asked by counsel for Messrs. Stannard to draw the 
inferences of fact which were drawn by the Court of King's Bench 
in Thompson v. Giles (2 B. & C. 422) in respect of short or undue 
bills. But I do not think that that case has any application to the 
present one. If the case is looked at it will be seen the inference 

p 2 
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1803. of fact was largely grounded on the billa not Veing due, and the 
jj^ff n„ entry in the cash oolamn of tho hanker* s hook heinnf for a full 
TR,Ei^&^C<r' ^^'^^^^^ ^^ ^il' without any deduction far the time which the hill 
Ex PARTE had to run. This negatived the inference that the bankers in- 
tended to take the hill. This reasoning seems to me to have no 
application to an instruraent payable ou demand ; and it is remark- 
able that no case cau be cited in which the doctrine of Thompaon 
V. Giles (2 B. Sl C. 422) has ever been applied to an instrument 
payable on demand* 

It was further urged upon me that the inference that the banker 
took these cheques as his property is negatived, because 1 ought to 
assume in this case that the bankers in case the cheques were dis- 
honoured would immediately debit the account of the customer 
mth tho amounts of the cheques with which they had previously 
credited him. But the answer to this seems to me to be twofold. 
First, in all probabihty the cheques paid in were endorsed by 
Messrs, Staunard, This w^onld give the bankers the right to debit 
their customer, even though they originally receiyed the cheque as 
their property as a loan to them* Secondly, even if the cheques 
were not endorsed the result in ray opinion would be the same — 
because I think that just as a cheque may operate as a condUioual 
payment to be avoidttd if the cheque is not honoured, so a cheque 
may operate as a conditional loan creating a debt by the recipient 
of the cheque, to be avoided if not honoured. In both cases it 
seems to me that the property in the cheque would pass to the 
recipient. Even if this were not so, it seems to me that in 
Messrs. Sfcannard*s case the property in the cheques did pass, 
because at the date when the respective cheques were paid in the 
account of Messrs, Btannard was overdrawn. I am quite aware tbat 
in the case of short bills the fact that tlie amount was overdrawn at 
the time of the receipt of them does not necessarily negative the in- 
ference that the bills were received for collectiouj but it seems to me^ 
nevertheless, that in tbe case of a cheque the fact that the account 
was overdrawn at the time of its receipt is evidence to show the 
intention of both parties that the property in the cheque should pass, 
I think the strongest way to put the case iu favour of Messrs. 
Stannard is to apply a test which I am of opinion they Iiave an 
absolute right to have applied, and that is this : — Suppose during 
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the time occupied by the collection of the country cheques Messrs. 1893. 

Stannard had drawn a cheque on Messrs. Bawtree and that cheque Ik bb 

had been presented for payment at their bank at Colchester and tobb^^IT' 

had been dishonoured by them at a time when their account was in Ex pabtb 

"^ Stannakd 

credit to the extent of the cheque if the amount of the uncollected & Othbrs. 

country cheques was included in their credit on current account, 
would Messrs. Stannard have had a right of action for the dis- 
honour of their cheque ? If they would not, it seems clear that 
the property in the country cheques could not have so passed to the 
bank as to make the amount of those cheques a debt from the bank 
to Messrs. Stannard ; and consequently Messrs. Stannard would 
be entitled to succeed in the special case before me so &r as the 
country cheques are concerned. It may be said that this is simply 
idem per idem and not a true test. But I think not, for when you 
have to draw an inference as to the intentions of two parties to one 
transaction it is a test to see how the thing would work out if the 
assumptions of fact which you are asked to make in favour of the 
bank against the customer were made in favour of the customer 
under circumstances giving rise to a claim by the customer against 
the bank. I apply that test and come to the conclusion that under 
the circumstances suggested the customer of the bank would have 
a right of action against the bank for the dishonour of his cheque. 
Unless I could come to that conclusion, it seems to me that my 
former inference that the property in the cheque passed would be 
wrong. It is most important on this point to remember that 
Messrs. Bawtree and Messrs. Stannard pending the collection of 
these very country cheques act upon the assumption that Messrs. 
Stannard had the right to draw against them, and Messrs. Stan- 
nard act on the same assumption. My answer to the first question 
answers the second question. I am of opinion that Messrs. Stan- 
nard are not entitled to have paid in full the three cheques men- 
tioned in the first question; or the amount of the cash and 
cheques referred to in the second question appended to the special 
case. 

The next case is that of Albert Sanders. He seems not to have 
been a customer of Messrs. Bawtree, merely the recipient of a 
cheque of Messrs. Wittey & Denton, customers of Messrs. Bawtree. 
The account of Messrs. Wittey & Denton was at all material times 
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in credit* Messrs. Bawtree received the cheque for Terificatioii on 
December 7th and cancelled the signature of Wittey & Denton and 
■ instructed Messrs. Gljn to pay same, at the same time debiting 
Messrs. Wittej & Denton with the araonnt of the cheque. I do not 
think that the fact of Wittej ^ Denton*B account being in credit or 
of the cancellation of the signature of the drawer enables Mr, 
Sanders the holder to claim to have the cheque in question paid in 
fnll or to haTe the funds remitted by Messrs. Bawtree appropriated 
to the payment of this cheque. It seems to me that in each one 
of the cases mentioned the sums paid in by the eostomera were 
paid in as cash and so treated by all the parties. I do not see that 
in Harrey's case, the fact that the document was a bill of exchange 
and not a cheque makes any difference, for the bill was payable on 
demand. I therefore decide in favour of the trustee in each case. 
I think, however, that having regard to the fact that the cases are 
representative casesi there should be no costs. 

A queafcion having been raisedj after the above judgment had 
been given, whether the question of the payment of interest had 
been sufficiently dealt with by the special case, Mr. Justice 
Vauqhan Williams said that the case might be again mentioned to 
him at a future day, and the drawing up of the order would he 
stayed for a short time in order to enable any fresh facts to be 
brought before the Court if it was deemed advisable to do so. 

Febmary 21bL 

On this date the following Supplement to the Special Case waa 
read to the Court : — 

1. All amounts paid iu by customers whether they consisted of 
coin Of London or country cheques were at once placed as stated in 
paragraph 7 of special case to the customer's credit in the bank 
ledger and were similarly treated in the customer's pass-book and 
an acknowledgment was given by the bank to the customer in the 
following form:— "Messrs. Mills, Bawtree, Dawnay, Curzon&Coi 
have this day passed to account of £ . Colchester, 

'' 189 (Signed by Cashier) " 
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In the event of any such cheques being subsequently dishonoured 1893. 
the debtors, unless they adopted the course mentioned in paragraph ik re 
8 of the special case, debited the customers' account with the Mills, Baw- 

^ ' TRBB & Co. , 

amount of the dishonoured cheques as on the date on which they £x fabtb 
had notice of dishonour. Cheques drawn by a customer to the full & Othbbs. 
amount of the balance appearing to his credit would be honoured 
by the bank clerks as a matter of course, although part of that 
balance consisted of cheques not cleared at the time the customer's 
cheque was presented for payment. 

2. In the case of customers whose accounts were overdrawn, the 
debtors charged interest on the amount for the time being over- 
drawn as appearing on the daily balances. Such daily balances 
were always ascertained after giving credit as above stated for 
cheques paid in and the debtors only charged interest on the 
amount of the customer's overdraft as thereby reduced. If any 
cheque was subsequently dishonoured and the amount thereof was 
debited as above mentioned, the debtors charged interest on the 
overdraft as thereby increased as from the date on which it was 
debited to the account — that is to say the date on which the 
debtors had notice of dishonour. 

8. At the end of each half year when the balances were struck 
(namely on the 81st March and the 80th September) the debtors, 
except in special cases as hereinafter mentioned, charged a 
customer whose account had been overdrawn with three days' 
interest on his turnover for the half year in addition to the interest 
on the daily balances above mentioned, such charge being made to 
compensate the debtors for placing cheques to credit before the 
debtors received the cash and to cover the risk taken in allowing 
such cheques to be drawn against before they had been cashed. 
The turnover was in the majority of cases taken at the aggregate 
of the amounts drawn out by the customer during the half year, 
but in some cases it was taken at the aggregate of the amounts 
paid in. 

4. In special cases and for special reasons the additional interest 
mentioned in the preceding paragraph was not charged or was 
calculated for less than three days. This occurred in Stannard's 
and Ladbrook's cases as hereinafter mentioned. 

6. The debtor did not allow interest to customers whose accounts 
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were alwsyti in credit esxcept by special arrangement. If a customer 
applied to be ullowod interest on hig account, and the debtors 
agreed to allow it, tlicy stipulated tbat a certain balance should 
always stand to their customer's account in their ledger and agreed 
to allow interest on any credit balance in excess of the amount 
stipulated for. WTien such a eustomer paid in a cheque it was 
placed by the debtors to the customer's credit as mentioned in 
paragraph 1 hereof and he was allowed interest on the amount of 
such cheque from tbe day on which it was paid in uotwitliBtanding 
that it was not actually cabbed by the bankers for three or four 
days. If any such cheque wag Bubsoqueutiy dishonoured and the 
amount thereof was debited as mentioned in paragraph 1 hereof 
the debtors allowed interest on the amount of the credit balance 
as thereby reduced from the date of such debit but did not write 
back the interest allowed in the interval- No arrangement was lu 
fact made for allowing interest on the accounts of any of the 
appUcants. 

G. In one or more special cases not including any of the appli- 
cant's cases the debtors gave notice that cheques paid in could not 
be drawn against till cleared^ and although they placed such 
cheques to the credit of the customer's account as paid in they 
made a note in pencil on the account showing wbat proportion of 
the balance consisted of cheques not cashed and also the banks 
upon which such cheques were drawn so tbat the debtors' clerks 
would know how much of the balance to customer's credit was 
cash in hand at any given time and available to meet his cheques 
drawn on the debtors. The balance represented b^ uncleared 
cheques not being so available. 



As to E. J. it II. Stannard*8 Account, 

When making up the half-yearly balance against Messrs. E, J, 
& H. Stannard in addition to commission and interest on the 
amount for the time being overdrawn as appearing on the daily 
balances the debtors charged additional interest as before mentioned 
on the amount of their turnover (being in this case the amount 
drawn out by them during the preceding six months). This 
additional interest was originally charged for three days^ but in 
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consequence of a complaint made by Messrs. £. J. & H. Stannard 1893. 

to the bank interest for some time prior to the stoppage was In rb 

charged only for one day on such turnover. mn^c CcT' 



As to Albert Sanders' Account and Sexton A Grimtvade's 
Account. 

These accounts being in credit there was no charge for interest, 
and as above stated no interest was allowed. 



As to George Hairey's Account. 

This bill for 1501. was sent by George Harvey from New York 
to his wife in England to be collected. She sent it to the debtors' 
bank on the 7th December, 1891, and it was handed to a junior 
clerk who states he received instructions from one of the senior 
clerks to place it to the credit of Mr. and Mrs. Harvey's account. 
No such acknowledgment as mentioned in paragraph 1 hereof was 
given to Mrs. Harvey for the amount of the bill as it was not the 
invariable custom to give such acknowledgments in cases of bills 
handed in for collection. 

As to Sir T. B. Lennard*s Account. 

On the Ist October, 1891, Sir T. B. Lennard had a debit 
balance of 541. lis. 9d. Between that date and the 7th December, 
1891, he paid in 2,219i. 9s. 8d., and drew out 1,801Z. 9s. 9d. His 
account was overdrawn for forty-seven days, and in making up his 
account he was charged in addition to commission with interest on 
the balance from time to time appearing on the account to be due 
from him and the three days' additional interest on the 1,801Z. 9s. 9d. 
drawn out. 

As to LadbrooVs Account. 

During the period from 80th September, 1891, to the 7th 
December, 1891, this account was overdrawn fifty-four days out of 
the sixty-eight, and interest was charged on the balances from 
time to time appearing on the account to be due from him, but no 
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charge was made for eomtnleBion or additional intcrestj the reason 
being that preTiouBly to the 30th Scptemher, 1891, the account 
' had been kept in credit and had been a profitable one, 

Herbert Eeed, Q.C. : 

When jotrr Lordehip deUyered judgment yon reserved liberty to 
apply to bring certain fresh facte before the Court if it was thought 
adyigable, 

[Vaughah WiiLiAMg, J, — Yes. There appeared to he a little 
doubt whether the epccial case dealt sufficiently with the question 
of the payment of interest- I do not tbink, bowcTer, that these 
new facts alter my judgment iu the main. The only doubt 1 feel 
is as to Harvey's case.] 

Finlay.Q.a: 

What the trustee nays Is that a hill of exchange payable on 
demand is really a cheque. The trustee, however^ leaves the 
matter in your Lordship s hands. 

Vaughan Williams, J,: 

As at present advised I do not think that any of these facts alter 
my original judgment, except perhaps in the case of Mrs. Harvey. 
The real test is whether there would be a right of action by the 
customer against the bank if the bank had dishonoured a cheque 
drawn by the customer on the money paid in and not cleared. In 
my opinion in all these cases there would have been a clear right of 
action by the customer against the bank if the bank bad dis- 
honoured the cheque. With regard to Mrs. Harvey's ease, how- 
ever, 1 hold that she is entitled to the whole amount claimed, 

Order accordingly. 

Sohcitors : Gu&h, Phillips tC' Co.j agents for Wittey d Dejiton, 
Colchester, for the applicants. 
Linklaters d Co,, agents for E, Moore, Colchester^ 
for the trustee. 
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In re WILSON, Ex parte LORD HASTINGS. 

Bankruptcy Ad, 1883, section 97, and section 38. M^*Ju»mcB 

Vauohan 
Special Case — Bankruptcy of farmer — Termination of tenancy by notice to quit — Williams. 
Arrears of rent — Valuation of tenant right — Claim by landlord to set off 1893. 
arrears of rent agaiTist amount of valu>ation to outgoing tenant — Custom of j^riTlTth 
country. andJfayllM. 

The tenancy of the bankrupt of a farm carried on by him in Norfolk 
terminated under a notice to quit twelve days after the receiving order, at 
which time there was due to the landlord from the bankrupt for arrears of 
rent a sum of over 650^. 

The valuation of the growing crops and other things which under the 
custom of the country an outgoing tenant of a farm is bound to leave in 
the hands of the landlord and for which the landlord is bound to pay, was 
assessed against the landlord at 27 U. 

A claim was, however, made by the landlord that as against this sum of 
271/. payable by him for the amount of the valuation, he was by virtue of 
section 38 of the Bankruptcy Act, 1883, or by the custom of the country 
or otherwise, legally or equitably entitled to set oflf the whole of the 
arrears of rent due up to the date of the termination of the tenancy. 

Held : — That under section 38 of the Bankruptcy Act, 1883, the land- 
lord had no right to set oflf the one sum against the other. 

But that the Court was of opinion on the evidence that as a matter of 
fact, according to the custom of the county of Norfolk, the amount payable 
by the landlord in respect of valuation to the outgoing tenant was not the 
absolute value put by the valuers on the subject matter of the valuation, 
but was the balance of that sum after deducting any arrears of rent ; and 
that that being so, the landlord in the present case was not liable to pay 
any part of the 271/. to the trustee. 



T. 



. HIS was a Special Case for the opinion of the High Court stated 
by the judge of the Norwich County Court under section 97 of the 
Bankruptcy Act, 1883, in the following form : — 

1. The above named Thomas Wilson, prior to the date on which 
he became bankrupt as hereafter mentioned, was tenant without 
written agreement to the above named Lord Hastings from year to 
year of a fiEirm consisting of a messuage or farm house, certain 
cottages^ and about 287 acres of land in the parish of Wood 
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Norton m Norfolk, at a rent of £300 a year, payable half yearly on 
April 6th and October 1 lib in eaeh year. 

± On September 80th » 1892, a receiving order was made 
ftgiiiust the said Thomas Wilson in the said County Court on 
his own petition filed on the same day, and on the same 
day the siud Thomas Wilson was adjudicated bankrupt, and 
Mr. Harry Pearce Gould the official receiver of the district of 
the said Court became and is trustee of the property of the said 
bankrupt- 
s' At the time when the petition was filed, the said Thomas 
TfVilson was under a notice duly given to quit the said farm, which 
notice was to expire on October llth, 1892, At the said time 
there were arrears of unpaid rent due from and payable by the said 
Thomas Wilson to Lord Hastings, calculated up to April, 1892, 
amounting to upwards of £650. 

4, On October 7th, 1892, the said Lord Hastings threatened to 
levy a distress at the said farm for six months* rent accrued due 
prior to the date of the order of adjudication amounting to £150, 
aud thereupon the official receiver as trustee ia the bankruptcy gave 
an uudertaking iu writing to the said Lord Hastings, M'hichj so far 
as material, was iu the words and figures following ; — '* In con- 
sideration of your forbearing to proceed with the distress which 
you have threattmed to levy upon such goods of the above-named 
debtor as are liable to a distress for rent iu arrear due to you by 
such debtor, 1 hereby undertake (without prejudice to the rights of 
preferential creditors under the Preferential Payments in Bank- 
ruptcy Act, 1888), in the event of my reahsing such goods, or any 
part thereof, to treat the amount of money for which you are now 
legally entitled to distrain as a first charge on the net proceeds of 
any realisatiou of such gaods which may come into my hands, 
subject only to the rights of such preferential creditors as aforesaid, 
and I hereby undertake, until a trustee of the said debtor^s estate 
has been duly appointed^ not to do any act to prejudice your right 
of distress over such goods. Dated this 7th day of October, 
1892/' 

5, On the said undertaking being given, the said Lord Hastinga 
refrained from levying any distress, 

6, Before the expiration of the tenancy pursuant to the notice 
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to quit which had been given as aforesaid, the official receiver as 
trustee as aforesaid caused the farming stock and eflfects on the 
farm, other than and except certain corn then in stacks and barns, 
to be sold by auction. The sale realised, after deduction of 
auctioneer's charges, a net sum of £452 158. 5d. 

7. On October 11th, 1892, the said notice to quit expired, and 
the tenancy which had not then, and has not since been disclaimed 
by the trustee under the powers in that behalf conferred upon him 
by the Bankruptcy Act, 1883, came to an end, partial occupation 
however continuing under the custom as mentioned in the next 
clause. On that day a further half year's rent amounting to the 
sum of iG150 became payable. 

8. After the expiration of the tenancy the official receiver as 
trustee as aforesaid was under the custom of the country permitted 
to retain and still retains possession of such of the barns and stack- 
yards belonging to the farm as were and are necessary for the 
purpose of storing, threshing, and dressing so much of the year s 
crop of com as had not already been threshed, dressed and sold, 
but save as aforesaid, the said Lord Hastings resumed possession 
of the said farm. 

9. On or about October 12th, 1892, pursuant to an arrangement 
made between the agents of the said Lord Hastings and the official 
receiver as trustee a valuation by two valuers, one acting for the 
said Lord Hastings, and the other acting for the official receiver^ 
was made of the hay-stacks, growing roots, small seeds, manure, 
fixtures, labour in tillages, and other things which under the custom 
of the country the outgoing tenant of a farm is bound to leave in 
the hands of the landlord and for which the landlord is bound to pay. 
The sum which on the said valuation as agreed to by the valuers 
was payable by the said Lord Hastings as landlord to the official 
receiver in respect of the matters comprised in the valuation was 
iJ271 15s. which valuation so far as material was in the words and 
figures following : — ** Valuation of covenants and fixtures at Wood 
Norton in the county of Norfolk for the trustee of Thomas Wilson 
(in Bankruptcy) to the Right Hon. Lord Hastings made October 
12th, 1892. Hay — Long stack of mixed : Roots — Five enclosures 
of beet swedes and white turnips : Manure — As in heaps : Neic- 
layers — Seed bill and sowing on 43 acres : Fixtures — Kitchen cook- 
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ing r^ge : 8 bells as bung : Hall spline and pegs* Bitting room 
3'egigt<^r stove and manteL Harness Eoom stoYe, Chaff-cutter, 
26 Cow chains. Bell near riding Btable. Swing mangers* Steward's 
House, 2 stoves, oven and iron pan. We the undersigued, after a 
careful examination of the above described property, do hereby 
adjudge the fair value thereof to be £271 IBs. Signed. A- W. 
Ireland, W* T* Simpson/' 

The said Lord Hastings bad possession of and received everything 
which was included in the said valuation, but hag not paid tho 
amount thereof, 

10. The said Lord Hastings, although, as hereinafter appearing, 
ho claims to be paid in full the half year's rent which became 
payable on October 11th, 189i2, did not levy a further distress on 
the distrainable effects forming part of the bankrupt's estate which 
were still on the said farm- There are still remaining in tho bams 
and stack-yards of the farm, corn and farming produce forming part 
of the bankrupt's estate not yet sold, amounting in value to from 
£200 to £250, 

11- It is contended on behalf of Lord Hastings as follows : — 

(1*) That notwithstanding the distress threatened to be levied on 
October 7th, 1892, and tho undertaking given by the official receiver 
as trustee as aforesaid, he had, on and after October 11th, 1892, a 
right to recover by distraint or action the half-year's rent which 
became payable on the last mentioned date, inasmuch as the official 
receiver as trustee had not disclaimed the tenancy under the Act in 
that behalf, but had continued in occupation up to the expiration of 
the tenancy in consequence whereof he bad become personally 
liable for the half-year's rent which became payable on October 11th, 
1892. 

(2.) That as against the said sum of £271 15s. payable by him 
as landlord for the amount of the valuation aforesaid, he, the said 
Lord Hastings, is by virtue of section 38 of the Baukruptcy Act, 
1883, or by the custom of the country or otherwise, legally or 
equitably entitled to set off the whole of the balance of the arrears 
of rent accrued due up to October 11th, 1892, after allowing for 
the half-year *s rent payable in full under the said undertaking, and 
the further half-year's rent which became payable on October 1 Ith, 
1802^ (and which he eon tends the trustee has become personally 
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liable for) and is entitled to prove for the balance of rent then 
nnsatisfied. 

12. It is contended on behalf of the official receiver as trastee as 
follows : — 

(1.) That in respect of arrears of rent accrued due prior to the 
date of the adjudication any distress or distresses levied by the 
said Lord Hastings after the commencement of the bankruptcy 
could only be available against distrainable chattels forming part 
of the bankrupt's property for the amount of six months of such 
rent. 

(2.) That in the circumstances of the case, a second distress 
levied after October 11th, 1892, if such a distress could have been 
legally levied, could only have been available against such chattels 
for the amount of rent which accrued due in respect of the period 
which elapsed between the date of adjudication and the expiration 
of the tenancy. 

(8.) That the said Lord Hastings is not entitled to set off 
against the sum payable by him as landlord, to the official receiver 
as outgoing tenant under the said valuation, any part of the rent 
accrued due prior to the date of the order of adjudication. 

(4.) That the sums payable by the official receiver as trustee 
as aforesaid to the said Lord Hastings as landlord are the 
amount of half a year's rent under the undertaking, and twelve 
days' rent under his own occupation, amounting together to 
i£159 lis. Sd.; and that the sum payable by the said Lord 
Hastings to him is the said sum of £271 15a. the amount of 
the said valuation. 

The question of law for the opinion of the Court is : — 

(a.) Is the said Lord Hastings entitled to set off as against the 
sum of i*271 15«. payable by him under the said valuation, any 
and what part of the rent which accrued due prior to the date of 
the order of adjudication. 

(b.) Was, and is, the said Lord Hastings entitled on and after 
October 11th, 1892, to levy a distress for or otherwise to recover 
from the trustee under his personal liability any and what part 
of the rent which accrued due prior or subsequently to the date of 
the order of adjudication. 

(c.) Is the official receiver liable to pay or allow to the said 
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Lor^ Hastings in full out of the bankrnpt's property any and wbat 
sums other than th& half-jear^s rent payable under the said trnder- 
taking and a proportionate part of a yearns rent in respect of the 
twelve days Avhicli elapsed between the date of adjudication and the 
expiration of the tenancy. 

The case 6rst came before the Court oti April 27th, 1893, when 
a question was raised as to the custom of the county of Norfolk, 
and the hearing of the case was eyentually adjourned in order that 
vivd voce evidence of custom might be obtained. 

May nth. 

On this day the case again came before the Court. 

Cozens Ilardp, Q.C. (Whuumj with him) : f.>r Lord Hastings- 
By the custom of the country and the general law the landlord is 
only bound to pay the yaluation less the rent due. 

[Mr. F- IF. Beck, estate agent, was called as a witness as to the 
custom, and said, '*It is the invariablG custom in Norfolk that 
arrears of rent are deducted from the valuation - One is set off 
against the other/* 

Mr. TF. r. Simpson, Talner, corroborated the above evidence.] 

On the point of custom the case is within Stafford v. Oardncr 
(L. K. 7 C. P- 2i2 : 25 L. T- 876 : 20 W. R. 299). There, '* The 

plaintiff was tenant of a farm, with a right to the use of a certain 
part of the premises without payment until the 2ath of I^Iarch next 
after the expiration of the term *for threshing and spending the 
last year's crop;' and by the custom of the country he was entitled^ 
at the expiration of the term, to be paid by the landlord or the 
incoming tenant for certain tillages. He gave up the farm to the 
defendant, as incoming tenant, at Michaelmas, 1870, and before 
doing BO valuers were mutually appointed to value the tillages as 
between them, with tbe consent of the landlord, and the valuers 
duly made and signed their valuation . After the defendant had 
entered into possession, but before March 25th, 1871, the landlord 
gave him notice that rent was due from the plaintiff, and required 



Digitized by 



Google 



HIGH COURT OF JUSTICE. 



225 



him to pay the amount of the valuation, which was less than the 
rent due, to him, the landlord, and not to the plaintiff ; and this the 
defendant did on receiving an indemnity from the landlord, hut 
without the plaintiff's consent. The plaintiff, having sued the 
defendant for the value of the tillages, was non-suited, and it was 
held that the non-suit was right; for that the contract to he 
implied hetween the incoming and outgoing tenant was subject to 
the right of the landlord to be paid the arrears of rent out of the 
valuation." In his judgment in that case, Mr. Justice Willes 
said : " Ordinarily the landlord is bound to pay the outgoing tenant 
for all things left upon the farm at the expiration of the term for 
which the tenant is by the contract or by custom entitled to com- 
pensation; but the settlement is an equitable settlement of all 
matters between them, and the landlord is to be allowed the 
amount of rent due to him. As to that there can be no doubt. 
. . . ." There is nothing in the case of Alloway v. Steere 
(L. R. 10 Q. B. D. 22: 52 L. J. Q. B. 38: 47 L. T. 833: 31 
W. B. 290) to affect that. It does not really raise the question of 
custom at all. There, " A debtor, who was tenant from year to 
year of a farm upon the terms that, at the expiration of the 
tenancy, he should be paid by the landlord allowances for tillages 
and cultivation according to the custom of the country, filed a 
petition for liquidation of his affairs under the Bankruptcy Act, 
1869, and a trustee was appointed, who did not disclaim the 
tenancy, but carried on the business of the farm for the benefit of 
the creditors until the tenancy was determined by notice to quit. 
The debtor's estate was sufficient to indemnify the trustee against 
any personal liability in respect of the tenancy. In an action to 
recover the value of tillages and cultivation by the trustee during 
his tenancy, according to the custom, it was held that the landlord 
was not entitled to set-off rent, accrued due from the debtor before 
the liquidation proceedings against the trustee's claim." (Counsel 
also cited during argument : Tiiterton v. Cooper, L. R. 9 Q. B. D. 
473 : 51 L. J. Q. B. 472 : 46 L. T. 870 : 30 W. R. 866 : Appor- 
tionment Act, 1870 (38 & 84 Vict. c. 35), sections 2, 4 : i?e The 
United Club and Hotel Co,, 60 L. T. 665 : Swansea Bank v. 
Thomas, L. R. 4 Ex. Div. 94: 48 L. J. Ex. 844: 40 L. T. 
558 : 27 W. R. 492.) 

M.B,— VOL. X, Q 
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Herhert Reed, Q.C. (Muir Mackenzie with him) : for the trttstee. 
As to the question of custom, I ask your Lordship to say that 
no custom has been proyed at all except tho custom to have a 
Yaluation. That being so, the case o( Alloway v, Steere (L* R- 10 
Q, B, D, 22) is directly in point, (Counsel also referred to In re 
South Kcnsiffffton Co-operative Stores, Ex parte Scymottrjlj. R, 17 
Ch. Div. 161 : 50 L. J. Ch. 446 : 44 L, T, 471 : 29 W, K 662 ; 
Hopkinson \\ Lovering, L- R. 11 Q. B. D. 92 : 52 L. J. Q, B, 391*: 
EllioU Y.Johnson, h. R. 2 Q. B, 120: 36 L. J. Q. B. 41 : 15 
W< K 253 : Martiu v. Coulman, 4 L. J. K. B, 370 

YAUdHAK WlLLIAilS^ J, : 

In this case it was originally intended only to raise certain 

questions which are appended to the special case, and if I had only 
to answer those questions, it seems to me that my answer would 
have to be in favour of the oflicial receiver as trustee in the bank- 
ruptcy. The facts of the case are; — Wilson, the bankrupt, became 
tenant to Lord Hastings at a rent of ^800, payable half-yearly^ on 
April 6th and October 11th in each yean The tenancy was not 
under written agreement, but w as orally arranged. On September 
80th, 1892^ a receiving order was niado against Wilson, and the 
official receiver became trustee in the subsequent bankruptcy. At 
the time of the petition Wilson was under notice to quit, which 
expired on October 11th, 1892, twelve days after the receiving 
order. At that time, the arrears of rent due hj Wilson, calculated 
up to April 6th, 1892, equalled a sum of £650. On October 7tb, 
1S92, an arrangement was eome to between Lord Hastings and the 
official receiver, under which Lord Hastings was to be treated as if 
he had put in a distress at that time. The undertaking given by 
the otlScial receiver is set out in paragraph 4 of the special case. 
Paragraph 8 states the retention by the official receiver under the 
custom of the country of such of the barna and stackyards as were 
necessary for the purpose of storing, threshing and dressing so 
much of the year s crop of corn as had not already been threshed, 
dressed, and sold, hut that save as in this respect Lord Hastings 
resumed possession of the farm* Paragraph 9 states that on 
October 12th, 1892, a valuation was made by two valuers, one acting 
for the landlord, and the other for the official receiver, of the hay- 
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stacks, growing roots, and other things which, under the custom of 1893. 
the country, the outgoing tenant of a farm is bound to leave in the In re 
hands of the landlord, and for which the landlord is bound to pay. Ex'p>^'b 
The sum which on this valuation was payable by Lord Hastings as _ ^^J^ 
landlord was £271 15^. 

The case then sets out the contentions. It is contended on 
behalf of Lord Hastings as follows : — " (1.) That notwithstanding 
the distress threatened to be levied on October 7th, 1892, and the 
undertaking given by the official receiver as trustee, he had on and 
after October 11th, 1892, a right to recover by distraint or action 
the half year's rent which became payable on the last mentioned 
date, inasmuch as the official receiver as trustee had not disclaimed 
the tenancy under the Act in that behalf, but had continued in 
occupation up to the expiration of the tenancy, in consequence 
whereof he had become personally liable for the half year's rent, 
which became payable on October 11th, 1892." I may as well 
deal with that at once, and according to my view that contention 
cannot be supported. As I understand the decision of the Swansea 
Bank v. Thomas (L. R. 4 Ex. Div. 94), the Apportionment Act of 
1870 not only affects the right to receive rents, but the liability to 
pay them. In my opinion the contention cannot be supported, the 
right of Lord Hastings being to distrain for the rent accrued due 
since the date of the receiving order — limited to those eleven or 
twelve days, and as regards the rent accrued due prior to the 
receiving order, the only remedy of Lord Hastings is under the 
bankruptcy. He has got a right of distress for six months' rent, 
and for the balance his only remedy is by proof. That is in my 
opinion the effect of the Apportionment Act as explained by the 
Swansea Bank v. Thomas (L. R. 4 Ex. Div. 94). 

Then the second contention of Lord Hastings is : — ** (2.) That 
as against the sum of iG271 15s. payable by him as landlord for the 
amount of the valuation, he is by virtue of section 88 of the 
Bankruptcy Act, 1883, or by the custom of the country or other- 
wise, legally or equitably entitled to set off the whole of the 
balance of the arrears of rent accrued due up to October 11th, 
1892, after allowing for the half year's rent payable in full imder 
the undertaking, and the further half year's rent which became 
payable on October 11th, 1892 (and which he contends the trustee 

Q 2 
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has become personally liable for), and is entitled to prove for the 
bftknce of rent thDn unsatisfied." In mj opinion, so far as tiie 
special ease ia concerned, that contention abo fails* There can bo 
no set-olT of this rent in arrear against the amount payable under 
the valuation, and for ihia reason — ^the rent ie due from the tenant ; 
the valuation is due not to the tenant but to the trustee : the two 
Bums are not due to and from the same parties, and under those 
circumstances there can be no set-oflf. If I had any doubt at all 
the cage of Allowaif v, Steere (L. E, 10 Q. B. D. 22) is to my fliind 
conclusive on the point. 

Then come the contentions of the official receiver as to the first 
of which set out in paragraph 12, (1,) of the special case I have 
already said that in my opinion the contention ia well founded at 
law, and the same with regard to the second contention, which I 
think is concluded by the case of the Sivansea Bank \\ Thomas 
(L- R* 4 Ex. Div. 94). Then the third contention, so far as the 
questions raised in the special case are concerned, I have disposed 
of already in favour of the official receiver; and as to the fourth 
contention, I also think the official receiver is correct. 

Next we have the questions of law for the opinion of the Court, 
the first of which is : — ** (a.) Is the said Lord Hastings entitled to 
set-off aa against the sum of £271 153. payable by him under the 
said valuation any and what part of the rent which accrued due 
prior to the date of the order of adjudication ? " Subject to what I 
ahall have to say presently, my answer to that question, so far as 
the special case is concerned, is *' No/' Then the second question 
is '*(/>.) WaS| and isj the said Lord Hastings entitled, on and after 
October 11th, 1892, to levy a distress for or otherwise to recover 
from the trustee under hig personal liability any and what part of 
the rent which accrued due prior or subsequently to the order of 
adjudication?" The answer to that is that so far as the rent ia 
concerned prior to the adjudicationi Lord Hastings is not entitled 
to recover that either by distress or from the trustee under hia 
personal liability. But so far as the rent has accrued due since 
the order of adjudication — the 12 days from September 30th to 
October 11th, 1892 — Lord Hastings is entitled to recover that rent 
either by distress or by action against the trustee, the trustee being 
responsible for it. The third quostion is : " (c.) Is the official 
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receiver liable to pay or allow to the said Lord Hastings in full out 
of the bankrupt's property any and what sums other than the half 
year's rent payable under the said undertaking, and a proportionate 
part of a year's rent in respect of the 12 days which elapsed 
between the date of adjudication and the expiration of the 
tenancy ? " The answer is that, so far as the question^has been 
raised in the special case, the official receiver is not liable to pay 
or allow any other sum than the half year's rent the subject of the 
arrangement, and the 12 days' rent. 

But when the matter was first argued, a further question was 
raised which is not dealt with in the special case at all. That 
question was : — Whether the amount actually payable by Lord 
Hastings to the trustee as outgoing tenant was the sum of 
£271 15^., or £271 15^. less the amount of the rent in arrear ? 
In the present case the rent in arrear largely exceeds the 
£271 15^., and if in arriving at the amount payable by Lord 
Hastings one takes into consideration the rent, no balance will 
be payable for the valuation. This is a mere question of fact, 
and I have to determine it as a juryman. Although I agree that 
the evidence was not entirely satisfactory or so much to the point 
as it might have been, I have come to the conclusion that according 
to the custom of the county of Norfolk the amount payable by the 
landlord in respect of valuation to the outgoing tenant is not the 
absolute value put by the valuers on the subject matter of the 
valuation, but is the balance of that figure after deducting any 
arrears of rent. That is the conclusion I have come to in fact in 
this case. Mr. Reed says that I ought to draw a contrary infer- 
ence that the contention of Lord Hastings is not well founded. 
But after considering all the circumstances and testing the 
evidence as well as I could by asking questions myself of the 
witnesses, I have arrived at the conclusion which I have stated. 
It is clear from the evidence given that the custom is not harmful 
to, but is rather in favour of, the tenant. A landlord to whom rent 
is in arrear would be very much more disposed to hold his hand 
against the tenant by reason of this sort of security. The result 
will be that Lord Hastings will not be liable to pay any part of the 
£271 15«. for the valuation. Of course his proof for rent will be 
proportionately diminished. The only other question is the 



1893. 
In eb 

WlLSOK, 
Ex PARTB 

Lord 
Hastings. 



Digitized by 



Google 



230 BANKRUPTCY REPOETS, 

18SB. question of costs. According to the special case the oMciol 
In r^ receiver was right, and under those circmn stances I think he ought 

^^ITwim ^ ^^^^^ ^^^ ^^^^^ ^^^™ ^^^^ ^^ ^^^^' ^^ ^^ ^^^^ ^y indulgence that 
Lord Lord Hastings has been able to raise the question of fact. 

Order aecordinffltf. 

Solicitors : Mapks, Tecsdtde tf Co., Hgonts for iVatson it BUjhj^ 
Fakenham, for Lord Hastings. 
Tamj d' Sherlock, ^K^^ts for E. E. Bhfth, Norwich, 
for the truatee, 
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In re hood, Ex parte BLANDFOKD (Q. B. D.). 

In re hood, Ex parte BURGESS (C. A.). 

Bankruptcy Ad, 1883, section 44. 

Bill of Sale — Property of bankrupt — Execution — Goods sold privately — Receipt 
given by slieriff to purclutser— Assurance — Bills of Sale Act, 1878 (41 d 42 
Vict. c. 31), sections 4, 8, and 10. 



Befobb 

Mr. Justicb 

Vaughak 

Williams, 

1893. 

April 2Sth. 

COURT OF 
APPEAL. 

Before the 

Master op 

THE Rolls, 

BOWEN, L.J., 

Kat, LJ. 

1893. 



Although u document may be in form a receipt given by the sheriff on 
the sale of goods, if such document really is an embodiment of the contract 
made by the sheriff with the purcha^jer, and was intended by the parties 
as such, it amounts to an assurance, and must be registered as a bill of sale. 

Goods seized by the sheriff under a writ of execution were sold privately June 23rrf. 
by leave of the Court, and a receipt was given by the sheriff to the pur- 
chaser in the following form :— "Received from, &c the sum of 

£122 Is. dd, being for the goods, chattels, and effects now in and upon the 
premises No. 471, Bethnal Green Road, which were seized by the sheriff 
of the county of London under and by virtue of a writ of fi. fa., and 
hereby sold as far as he lawfully can or may, without any warranty of 
title and with the consent of the defendant, who is a builder, and under 
an order of the Master, dated, &c." 

Held: That the document in question was a bill of sale within the 
meaning of the BiUa of Sale Act, 1878, and not being registered must be 
declared void. 



T. 



. HIS was an Application by the trnstee in the bankruptcy for an 
order declaring that he was entitled to certain building plant and 
other property formerly belonging to the debtor and now claimed 
by Mr. H. B. Burgess, the respondent to the present motion. 

The debtor, Alfred Hood, was a builder, and in July, 1891, an 
execution was put into his house. 

On July 18th, 1891, the debtor's goods were sold by the sheriff 
to Mr. Burgess, a receipt being given in the following form : — 



In the High Court of Justice, 
Queen's Bench Division. 

Thomas Pryor (trading as Pryor Brothers) 



Alfred Hood 



. Plaintiffs. 
. Defendant 



Received this 18th day of July, 1891, of Henry Brocklehurst Bui^ess, of 
No. 1, Bethnal Green Road, Leather Merchant, the sum of £\22 \e, dd., being 
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for tlie good?, Llmtti^]:^, mA eflfecU now in and npm the premises Ko. 471, 
Bethnal G^e^?n Road, which wens eeized by th« sheriff of the county of London 
under and by virtue of a writ o( fieri facing isj^ned in the al>ove cause, and 
hereby Bold a^ fiiriw he lawfully can or may, without any warratitv of title, 
and with the consent of the ahove-named defendant, who h a builder, and 
tinder an order of Master Wilberfon^e datetl this 18th day of July, l89t. 

The goods were left in tbe possession of the debtor uiitU Sep- 
tember 23rd, 1892, and were used by him in the way of his 
business. 

On October Tth^ 1892, a receiving order was made against the 
debtor on a petition presented on August 31ht, 1892, and the 
debtor was adjudicated bankrupt. 

The goods in question were now claimed by the trnstee in the 
bankruptcy on the ground; (1.) That the document of July 18th, 
1891, was a bill of sale ; and (2.) That the goods had been left in 
the possession of the bankrupt within the reputed ownership 
section. 

The question as to the document being a bill of sale was the 
only one argued. 

I Herbert Reed, Q.C. {Wooiion with him) ; for the trustee. 

It is now settled that although a mere receipt is not a bill of 
sale, yet where there is a receipt which assures the goods to the 
buyer, or where the contract is put into writing, it is within section 
4 of the Bills of Sale Act, 1878, and requires registration. This 
is nothing more nor less than a bill of sale from the sheriff, A 
receipt may or may not be an assurance. In order to be a hill of 
sale it must be an asstirance ; but if the parties put their contract 
into a receipt then it becomes an assurance* (Counsel referred to 
Marsdm V, Meadoirs, L. R, 7 Q, B, D. 80 ; 50 L. J. Q, B. 5S6 : 
45 L. T, 301 : 29 W. R. 816 : Ncwlove y. Shrmvhury, L, R 21 
Q, B. a 41: 57 L. J. Q. B. 470; 36 W. E. 835; Ex part.^ 
Cooper, In re Baum, L, R, 10 Ch. Div. 313 : 48 L. J. Bank. 40 : 
S9 L, T, 521 ! 27 W, R. 298 : IVoodgatc v, God/ret/, L. R. 5 Ex^ 
Div. 24 ! 49 L, J. Ex. 1 : 42 L. T, 34: 28 W, R. 88.) 

Shearman : for Mr, Burgess. 

The question is whether this receipt can be said to operate as a 
contract. If the receipt is not intended by the parties to be a re- 
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duction into writing of the contract^ it is not a bill of sale. Here 1893. 

it was a purely verbal contract and in no way depended on the i^ r, 

receipt. Under ordinary circumstances a sheriflf's receipt for the e]^p°^tb 

goods cannot be intended by the parties to be the actual contract Blandfokd. 

of sale. ^'•„- 

£x PABTB 

Vaughan Williams, J. : Burgess. 

I have arrived reluctantly at the conclusion that the contention Judgment, 
of the trustee is right. I say that I have arrived reluctantly at that 
conclusion because I do not believe myself that the transaction here 
is really within the mischief aimed at by the Statute. The trans- 
action here was in fact a real transaction. The sheriff did seize 
the goods and he seized them under a real execution. It was not 
a collusive execution at all ; and having seized the goods under a 
real execution he really did sell them and they were paid for. 
According to my view, that transaction might have been quite as 
well carried out without any such receipt as was given in this case. 
The giving of such a receipt was not in any sense essential to the 
transaction which took place, and it is plain that the sheriff did 
sell and that Mr. Burgess did buy and pay for the goods. 

The question I have to decide is whether or not that receipt is a 
bill of sale within the meaning of the Act of 1878, so that the non* 
registration of it coupled with the want of possession by the 
grantee, avoids the bill of sale and the transaction which it repre- 
sents. 

Now it is plain, without going through the decisions, that 
although in section 4 of the Act of 1878 receipts with or without 
inventories are referred to, it is not every receipt which amounts to 
a bill of sale. A receipt does not amount to a bill of sale unless it 
is an assurance. That conclusion has been arrived at because of 
the words '* other assurances *' which appear in the section. That 
being so the question is whether this receipt is an assurance. It 
is plain that it is not a legal assurance. It does not purport to be 
a transfer, conveyance or assignment or anything of that kind. But 
then, it seems to me from various decisions, and particularly from 
that of the North Central Wagon Co. v. Manchester, Sheffield dt 
Lincolnshire Railway Company (L. E. 35 Ch. Div. 191) that an 
assurance may be an assurance within the Act of Parliament, 
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although it is not a legal assurance* It is an assurance within the 
Act of Parliament if it ia such a document as woulJ enable the 
recipient of it in a court of equltj to rely on it as being an assur- 
ance of title as etidencing such a contract to assign as would en- 
title him in equity t-o insist on an assignment or to treat the 
document as an assignment* 

That being so, I have to say whether this document is Buch an 
assurance, and it ia plain that if the document in question, 
although in form a receipt, is really an embodiment of the eon- 
tract made by the sheriff with Mr* Burgess, and was intended by 
the parties as such, then it is an equitable assurance. It occurred 
to me that one way of testing whether this receipt is an embodi- 
ment of the agreement between the parties is to ask oneself the 
question whether if this document had been placed in the bands of 
a judge at Nisi Prius, he would hayo allowed parol evidence to be 
given of the terms of the contract after this receipt had been given* 
It seems to me that the judge would have been bound to reject 
any parol evidence at alL I was at first inclined to come to the 
contrMy conclusion because all tbut which is stated about the 
terms was really not for the purpose of determining what was the 
bargain between the parties, but to justify the course the Bberiff 
took as an officer of the la^v. But the words which prevent me from 
coming to the contrary conclusion arc the words '' and hereby 
Bold/' In the presence of those words I cannot help coming to the 
conclusion that the receipt was intended to embody the terms of 
the bargain between the parties, and that being so, I have reluc- 
tantly come to the cooclusiou that the document is a bill of sale» 
and not being registered, must he declared voidp I should have 
been glad if I could have found any evidence that there was a com- 
plete contract before the receipt was given at all. But there is no 
evidence of such complete oral contract on the affidavits, and the 
words "* and hereby sold ** on the face of the receipt make it diffi- 
cult to infer that there was any prior contract. 

I wish to make one more observation as to this particular case, 
I am somewhat strengthened in my view in the matter by an 
admission which was made that there was a schedule which, if not 
attached to the receipt, was handed over with it* If that ie so, it 
goes to prove that the intention of Mr, Burgess in taking the 
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receipt was really to get an assurance or record of the transaction 
which would enable him to prove his title. 



Application allowed. 
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On this day an Appeal from the above decision was brought by 
Mr. Burgess to the Court of Appeal, consisting of the Master of 
THE Bolls, Lord Justice Bowen, and Lord Justice Kay. 

Muir Mackenzie : for Mr. Burgess. 

My point is that there was a complete sale without this document 
at all. The only point decided in the Court below was that the 
receipt was an assurance and was a bill of sale. What I say is that 
the property completely passed without the receipt. It passed on 
payment of the money to the sheriflf, and the receipt was 
unnecessary. It is really impossible to distinguish this case from 
that of Woodgate v. Godfrey (L. E. 5 Ex. Div. 24). The cheque 
given by Mr. Burgess in payment for these goods was dated July 
17th, 1891, and was given to the sheriff on that day, but it was 
a crossed cheque and the sheriff would not take it. Mr. 
Burgess therefore wrote across it " please pay cash," and on July 
18th, 1891, the sheriff went and cashed the cheque and then gave 
the receipt. But the sale had taken place before. (Counsel also 
referred to Marsden v. Meadows^ L. E. 7 Q. B. D. 80 : North 
Central Wagon Company v. Manchester Sheffield and Lincolnshire 
Railway Company, L. E. 35 Ch. Div. 191.) 

Herbert Reed, Q.C, {Wootton with him) : for the trustee, were 
not called upon. 

The Master of the Rolls (Lord Esher) : 

It seems to me that we must determine this case on the facts of Jndgmeut. 
it, and if the sale of these goods was made by the sheriff to the 
purchaser upon the terms that he would not sell to him otherwise 
than by a document to be given to him at the time — otherwise than 
by a document — which document should show the obligations of the 
sheriff and the terms on which he was selling, then that document 
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13 a part of the transactioo, and is an embodiment of the terms of 
sale Ijy the sbcriff to the purchaser. If the document is a mere 
receipt after the sale by th© sheriff to the purchaser is complete, 
■ then it is not within the Statute. But if the sheriff determined 
and made known to the purchaser that he would not sell except by 
or through the document, then the document, although it contains 
a receipt, is intended to show the terms on which he sells. Mr, 
Justice Vacghan Willums has said that the question ia whether 
this document, although in form a receipt, is really an embodiment 
of the agreement, and was intended by the parties as such. In my 
opinion it was intended by the sheriff and made known to the pur- 
chaser : "I sell to you by this document. The terms by which I 
sell to you are in this document ; and without this I do not sell 
and I will not sell." A great deal must depend on the document 
itself, and when we look at the document the document is strong 
to support the conclusion arrived at by the learned judge in the 
Court below, which is, that the sheriff would not sell by mere Terbal 
agreementi but would only sell by this document. When we look 
at the document it begins no doubt *' Received this 18th day of 
July, 18Q1, from H, B, Burgess, the sum of/* &c- Bat it goes on, 
*' being for the goods, chattels, and effects now in and upon the 
premises No, 47 1* Bethnal Green Road, which were seized by the 
sheriff of the County of London under and by virtue of a writ of 
^ri famuB issned in the above cause and hereby sold," (Sec, The 
question is whether he had sold before and was willing to sell 
without the document and before it, or whether he was determined 
to sell only by this document, and here it is *' and hereby sold.** 
That seems to me to be very strong evidence in support of what 
the learned judge has found — that the sheriff would not sell and 
did not sell by mere verbal agreement, but would only sell by this 
document- Then the document goes on '*and hereby sold as far 
as he lawfully can or may, without any warranty of title, and with 
the consent of the above-named defendant, who is a builder, and 
under an order of Master Wilberforce." It is obvious he would 
have it specifically explained that he was selling without warranty 
of title, and with the consent of the debtor, and under an order of 
the master, and there are reasons why he may have wished to have 
those facts particularly specified. The sheriff will only sell on 
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those terms, and there seems to me the strongest evidence in this 1893. 

case that the sheriff would not sell and had not sold as suggested u rb 

by Mr. Mackenzie. Then this document contains the terms on -^^ pakVb 

which he will sell. Mr. Mackenzie says that he is obliged to sell. Blandpobu. 

That is true, but he is not obliged to sell by private contract, and hood* 

in this case he will not do so except on these terms. If so, it ^ paktb 

*^ ^ BUBOESS. 

follows that this document is an assurance, and, not being regis- 
tered, is void. This decision is, I think, in accordance with the 
cases, and the appeal must, therefore, be dismissed. I desire to 
add that having sent for the order of Master Wilberforce, it appears 
from that order, under which alone the sale by private contract 
could be eflfectual, that the order was made on July 18th, 1891, the 
very day the document was signed. 

BowEN, L.J. : 

I entirely agree and have nothing to add. The Master of the 
Bolls has dealt with the case exactly as I think it ought to be 
dealt with. 



Kay, L.J. : 
I also as^ree. 



Appeal dismissed 



Solicitors : A. Syrett, for the trustee. 

F. H. James, for Mr. Burgess. 
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^?««J ?*■ I" ^^' HILDESHEIM, Ex parte SMITH. 

BowEN Tj*' -^^'^'^"^^ ^f 7no7teij to j^rison cttrryijig on htmncss—RaU of interest depinflmt oft 

Kav,' L.J, * ^ro^f^ — FnivUrs Ad—Ktw agre^^'ejit for jHtymmt of intertM at fixed rate— 

1853, Ba7ihruptcy of borTOwer--Ri{fht of ImdfT to provs in eomptiition with oihrr 

*^^.., crfditors^BoviWs Ad (2Q di 29 VicL c. 86), upcHon b^Partnenhip AH, 

Where nn atlvant'e of money ha^ )»ecTi on'i^inally trmde to a penoa 
carrying oji bnpjne.^s upon sucb terms^ llmt the tratisjiction fa!I» witUn the 
proTjsjona of Bnviirs Ad^ the greatest care must W exercised by the 
per^n makiii^ such adTaiice if ho wishes nfU^rwurJn ^o to vary the loan 
as no longer to fall witbin tbat Statute, 

It la not pafficient for tbis purpose that a new agreetoent is entered into 
between the kmler and the borrower by which, inatead of receiving a 
share of the profit^ tlie lender ia for the future to be paid interest at a 
fixed rale ; nor ia it sufficient tbat the per&on who has obtained the 
advance should bring the money by arrangement with the lender and 
hand it over to hirn upon tbe understanding between them that the 
moment he haa done so it aball be handed back upon new temja. 

But the money advanced mu>?t be in fact repaid to the lender without 
any understanding or arra^igement whai^oever, and the first tranaaction 
must be absolutely closed before any new transaction ia attempted to be 
entered into. 

Tbe qnestiou to be considered is whether there hm been more than one 
advance ; and if there baa been only one advance which waa within 
Bovill'g Act, tbe tranBaction will still remain within that Act no matter 
how many times the terms of tbe loan may have hcen altered. 

Where a sum of j£2(J,00O was advanced to tbe debtor by bis brother in 
1880 under an agreement which admittedly ftdl witbin BoviU's Act ; but 
in 18S6 a new agreement was entered into between the partiea by which 
tbe loan waa for the future to be continued oti payment to the lender of a 
fixed mte of interest at 10 per cent., and the evidence showed that at the 
time of the new arrangement an offer was made Isy the borrower to repay 
£20,000, which was declineih 

Hekl .■ That the transacticin which took place did not ammmt to a 
repayment of the oH^mal ndvance and a new advance upon j^nch terms as 
to take the case out of Boviir^ Act; and that the proof of the lender 
tendered in the bankruptcy in respect of the advance must, therefore^ be 
postponed, 

X HIS was an Appeal by the trustee from an order of the Divi- 
Bional Court in Bankruptcy, by which that Court reyersed a decision 
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of the judge of the Manchester County Court affirming the rejection 1893. 
by the trustee of a proof of debt. Ik rb 

The proof in question was tendered against the estate of the ^^^^^^* 
debtor Hermann Hildesheim by David Hildesheim, the brother of Smith. 
the debtor, in respect of the sum of £20,000 advanced by him to 
the debtor, and was rejected by the trustee in the bankruptcy on 
the ground that the transaction came within the provisions of 
BoviU's Act by which — as now by sections 2 and 3 of the Partnership 
Act, 1890 — the rights of any person lending money to a person 
engaged, or about to engage in any business, on a contract with that 
person, that the lender shall receive a rate of interest varying with 
the profits, are in case of bankruptcy, postponed until all the other 
creditors of the debtor have been paid in full. 

In December, 1880, a sum of £20,000 was advanced to the 
debtor by his brother Mr. David Hildesheim, for the purpose of 
setting him up in business in Manchester, under an agreement which 
admittedly fell within Bovill's Act, it being provided that in consid- 
eration of the said loan, the borrower should pay "interest on the 
said sum of £20,000 at the fixed rate of 5 per cent, per annum, and 
also by way of additional interest such an amount as may be equal to 
one fourth part of the net profits from time to time made by the said 
Hermann Hildesheim in his business of a merchant." The agree- 
ment also contained clauses restricting the borrower from entering 
into any other business and giving to the lender the right to inspect 
the books, &c. 

In January, 1886, a fresh arrangement was entered into, between 
the parties, it being alleged that the old agreement was then 
entirely put an end to, and a new agreement executed in the follow- 
ing terms : — 

This Agreement made the 25th day of January, 1886, l>etween Hermann 
IlildeBheim of Manchester, merchant, of the one part, and David Hildesheim 
of Putney, in the county of Surrey, Esq., of the other part, whereby it is 
mutually agreed between the said parties hereto as follows : — 

1. The said David Hildesheim agrees as from the 1st January, 1886, to 
continue his existing loan to the said Hermann Hildesheim of the sum of 
£20,000 for one year upon the terms herein contained. 

2. The said Hermann Hildesheim agrees in consideration of the premises to 
pay the said David Hildesheim interest on the said sum of ^£20,000 at the rate 
of 10 per cent, per annum by equal half-yearly payments on the 30th day of 
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1803, June and the 3 let daj of December in the said yearj aiid to repay the aaid sum 

"^-r^ of JiJO^OiK) on llic klter date : Pbotided eitlier pjirly has j;iven i^ix months* 

In itE notice in writing to the othtr of the termiiiation of this agreement ut the 

Ex i-AbTA ' e aspiration of &ncli jear, hut if no sueli notice shall he given thii agreement is 

SuiTK. to reman in force for another year. 

On Janoaij 9tb, 1893, duriDg the continuance of the latter 
agreement, Hermann Hildeshdm became banltrnpt; and a proof 
in respect of the £20,000 was Bubsequently tendered by Mr. David 
Ilildesimm against the estate. 

Tbifi proof was rejected by the trustee in the bankruptcyj whose 
decision was affirmed by the County Court judge, but on an appeal 
to the Divisional Court in Buiikruptcy, that Court, on June 21st, 
last, directed the proof to be admitted on the ground that in fact 
and in aubstance, the original loan was entirely put an end to and 
the agreement of 1886 was an entirely new transaction and did not 
therefore fall ^dtbin BoviU's Act. 

In support of the proof, an affidavit of Mr* David Hikhshdmt 
Betting out the circumstaneeB under which the tranaaction took 
place, was read to the Court as follows i — 

1. The above-named HermaDn Hildesbeim is mj brother. Up 
to the end of the year 1880 he was a partner in the firm of Hardy, 
Nathan & Sons, merchants, carrying on buainess in Manchester. 
The said tirm of Hardy, Nathan & Bons ceased to carry on business 
in Manchester on December 31at, 1880, and thereupon my aaid 
brother commenced business ou hia own account under the firm of 
Hermann Hildesbeim & Co* at Manchester as a merchant in con- 
tinuation of the eaid businesa thcretobefore carried on by the said 
firm of Hardy, Nathan & Sons* In order to assist my said brother 
I lent him £20,000, which was secured by an agreement : dated 
December 28th, 1680, now produced. One of the provisions 
thereof was that he should pay me a tixed rate of interest and also 
an additional rate equal to one -fourth part of the net profits to be 
made in his said then intended business at Maucbesten Another 
of the provisions thereof was that he should devote his whole time 
to euch business, and should not, directly or indirectly, engage or 
be interested in any other business. 

2, In the latter part of the year 1885 my brother proposed that 
he should be freed from the provision last aforesaid in order to enter 
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the firm of Lipman & Co. of Dundee in Scotland as a partner in 1898. 
addition to his continuing his business at Manchester. Ik rb 

3. I was not altogether satisfied as to the desirability of this °;^^|^' 
extension of my brother's business and commitments, and in con- Smith. 
sequence thereof I declined to allow the said loan made upon the 
arrangement aforesaid to remain owing if he joined Lipman & Co. 
Various terms were consequently proposed and during the 
negotiations which ensued my brother offered to pay off the said 

loan. This I did not insist upon, but I required that the then 
existing terms should be entirely put an end to and the money 
should be thenceforward treated as lent as a new transaction upon 
a new basis altogether. Different plans were discussed in detail 
at great length, but all involving the absolute termination of the 
existing arrangement. One of them was that a son of mine should 
join my brother in his Manchester business and that I should 
make a loan to the firm instead of to my brother. This, however, 
was ultimately abandoned and finally I agreed to put an end to the 
said agreement of December 28th, 1880, and in lieu thereof to lend 
my brother jE20,000 at a fixed rate of interest only, upon the terms 
contained in an agreement of January 25th, 1886. 

4. The original loan made in 1880 as aforesaid was accordingly 
as from December 31st, 1885, treated as at an end and the ar- 
rangement of December 28th, 1880, as cancelled, and a new loan 
was considered to be thenceforward constituted upon entirely new 
terms. This new loan was not however paid off at the end of 
twelve months, but the interest payable under the said agreement 
of January 25th, 1886, was reduced from time to time first to 9 per 
cent, per annum and then to 8 per cent., but in other respects the 
arrangement as to this new loan had remained unaltered for about 
seven years at the time my brother became bankrupt. The total 
balance due to me in respect thereof for principal and interest at 
the date of the receiving order in this matter was £20,329 12«. 2d. 

5. The said alteration of a loan on one set of terms for a new loan 
on another set was perfectly bond fide ^ and was caused by my object- 
ing to the increase in my brother's responsibilities which altered my 
risk. It followed upon prolonged negotiations and discussions and 
was in substance equivalent to paying off one loan and relending 
the principal upon new terms just as if a cheque in discbarge of 

M.B. — VOL. X. n 
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1693. the origiual loan hucl been exchaBged for a cli(?quG lending the lite 
Its ee amount. In the course of the said discussiona my said brother 
Ak^Va^^m' iiif^irmed me that on December 31st, 1885^ he had to receive in 
Smith. ^^^j^ fy^j^ ^j^ insurauce company the sum of ill 9,8^0, and my said 
brother oflfered actually to pay me the said sum of £20,000. As I 
was willing to aid my said brother by making him a loan of 
£20,000 at a fixed rate of interest I did not deem it necessary 
actually to rc^seive the cash for the said original loan ^d to re- 
advance the money to my said brother. 

From the order of the Diyisional Court admitting the proof the 
trustee now appealed- 

Sir Jlamce Darey, Q.C, (E. A, Parry with him) : for the trustee* 

The claim of Mr. David Ililde^heim is to prove pftri passu with 
the other creditors for this £20,000 which he advanced. Bat it is 
clear he is not entitled to do that by reason of Boviirs Act. Where 
there has been an original lending and a new transaction is entered 
into that new traUBaction in order to get out of BovilFs Act 
must actually amount to a repayment and a relending* Here 
there was nothing of the kind. The decisions are clear that where 
a new agreement simply alters the rate of interest that cannot be 
treated as a repayment and a relending. "Where it is simply a 
continuation of the old loan on altered terms then the original 
contract holds good, and here the parties have recorded in the 
agreement that the old loan is to be con tinned on altered terms* 
This case really cannot be distingnisbed from that of In re St(me 
(L, R 83 Ch, Div. 541; 55 L. J. Ch. 795: 66 L, T. 256; 85 
W, Up 64). There " In September, 1882, a loan was made to a 
trader on his bond, the agreement in writing being that the lender 
should receive interest at £5 per cent,, and one-half of the profits 
of the business of the trader for three years ; be instructed in the 
business ; and at the end of that time the lender had an optiou to 
be admitted a partner. In October, 1883, the agreement of 1882 
was cancelled, and another entered into that the lender should 
receive £20 a month as interest on the loan in lien of the former 
interest and share of profits. The borrower became insolvent in 
1886, and executed a deed of trust for the benefit of bis creditors* 
It was held that the claim of the lender came within the provisions 
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of sections 1 and 5 of the Partnership Law Amendment (Bovill's) 1893. 
Act, 28 & 29 Vict. c. 86, and must be postponed until the debts of IkTb 
the other creditors had been satisfied.** There are two other cases Hildbshwm, 
to which I desire to refer namely Ex parte MiUs, In re Tew Smith. 
(L. R. 8 Ch. App. 569 : 28 L. T. 606 : 21 W. R. 557), and Ex 
parte Taylor, In re Grason (L. R. 12 Ch. Div. 366 : 41 L. T. 6 : 
28 W. R. 205), and they both support my argument. 

Finlay, Q.C. (YateLee with him) : for Mr. David Hildesheim. 

I do not impugn any of the authorities cited, but it seems to me 
that this is a question of fact. What is the meaning of the agree- 
ment of 1886 ? The repayment was in substance made when that 
new agreement was entered into. 

[BowEN, L.J. : It seems to me that the question is not so much 
a question of payment, but the question is whether it is the same 
advance or not. We may get into difficulties if we lose sight of 
that.] 

A relendingmay take place without actual payment of the money 
and handing it back again. 

[BowEN, L.J. : It is impossible to give an exhaustive definition 
of what constitutes repayment and relending and it would be 
inadvisable to attempt to do so. You must ask in each case, is 
this really a new advance, or is it a pretence of a new advance and 
a continuation of the old one ?] 

In the present case the old loan was entirely put an end to and 
a new advance granted under a new agreement. 

The Master of the Rolls (Lord Esher) : 

In my opinion we cannot depart from the construction of this Judgment. 
Act which has been put upon it by cases which have been decided 
both in the Divisional Court — or a Court equivalent to it — and the 
Court of Appeal. The question no doubt is one of fact, but then 
we must see what the fact was. 

Now, at a particular time this brother lent his brother £20,000 

R 2 
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inn. — a^ivanced him ^20,000. At that time it was visiblo and 

In tLE tangiblej because he had got the money. The £20,000 was 

^ExTaIwu' ^^^^^^^^ ^^*^ tangible- But there never has from that hoar to 

s«iTH, this been any other visible and tangible ;£20,000. There waa 

the advance theti. That money was advanced upon such terms 

as brought the transaction within Bovill's Act- That is admitted. 

Now it has been held by the Court of Appeal first and then 

by Lord Justice Kay when he was Mr, Justice Kay in obedience 

to the Court of Appeal^ that the question is what was the state of 

things when the money was advanced. And if there has been 

only one advance, it signifies not how many times the tsrms of tho 

loan have been altered. If always from the beginning to the end 

—to the bankruptcy — there was but that one advance, you are to 

look at the time of that advance, and if at that time it was within 

Bovill's Act it remains within Boviirs Act. That is the inter* 

pretation which has been put upon the statote. If there waa in 

this case, therefore only one advance, which was the first advance 

and that was within BoviU's Act, it signifies not whether the 

terms on which that money was to be held — that is the terms of 

the loan — ^have been altered or not. 

Now what happened 7 It is clear to my mind what the result 
of the evidence is. The brother who had lent the money found 
that he waa within the meshes of BovilVs Act, and he endeavoured 
to get out of the meshes of Boviira Act. He began to see, and 
probably was advised, that his brother might become banltrupt ; 
and then he was advised ** But if he does become bankrupt, you 
are postponed. You had better try to get out of Bovill's Act," 
Well, he tried and he had a right to try. It is honest enough. 
Why should not he get out of Boviirs Act? The only question is 
whether he succeeded in getting out of Boviirs Act, What did he 
do 7 He spoke to his brother, and negotiated — if you like— with 
hi3 brother — call it what you will. His brother said, ** I have 
money coming to me, and with that money I can pay yon, and 
I shall be ready to pay you.'^ But he said, " No, I do not want 
you to pay me, I shall not insist upon your paying me, I will 
continue the loan to yon, but we must alter the terms so that 
I shall no longer take part of the profits, I will take 10 per cent, 
instead of five which I was taking before, the new five per cent* to 
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represent my share of the profits which I was to have before. 1803 
Then we shall be out of BoyiU's Act, and if any misfortnne happens i7^ 
to you I shall come in with the others." Well, that was very fair ^^f^^* 
at the time, but the question is whether it was successful. He Smith. 
was not paid. He did not want to be paid. He did not ask his 
brother to bring the money to pay him ; but, on the contrary he 
said, '' I do not want to be paid, but I will continue that one 
advance to you.** And he did. And in the new agreement he 
uses the very terms of what was the real meaning of what he was 
doing. "I will continue the advance to you upon new terms." 
Therefore there was in this case but one advance, and it was 
continued so as to be but one advance, but the terms of that 
advance were altered, and so — ^if you like — it became a new loan ; 
but it was one advance. 

Then is that within BovilFs Act ? In my opinion it is. The 
cases have said as long as the advance continues it is within 
Bovill*s Act. It is said that something happened which made it 
not that advance — that that advance was gone and that there was 
a new advance. There was clearly not in fact. There was but 
one sum of money, and the brother had as far as we can see no 
other money. He could not have left that loan of £20,000 on and 
given him another £20,000, and he did not. It was the same 
£20,000. The truth is that if a person now, after that statute 
and after those decisions which have construed that statute, finds 
himself within the meshes of Bovill*s Act he must, if he wants to 
get out of it, be very careful of his conduct, and he must have the 
money repaid to him without any understanding or agreement or 
arrangement. He must be absolutely free and have the money 
paid to him and that transaction absolutely closed. Then, if he 
afterwards of his own will or upon request enters into an absolutely 
new transaction — ^the first one being closed — he may get out of 
Bovill*s Act. Unless he does that I am perfectly confident — unless 
he gets out absolutely free — not only free from contract but free 
from understanding — he does not get out of BovilFs Act. And if 
you please to say that they would enter into such a transaction as 
this — I will go the whole length — that the person who has obtained 
the first advance brings the money by arrangement with the lender 
and puts it on the table and pushes it across to him, but upon the 
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1893. understanding between them that the moment he has doBO so the 
i77, other Bhall push it back upon new terms, I say that that is not a 
Hii.r>B*ur.iM, ng^ advance ; that is the old advance, and it is what Mr. Finlay 
%HnT has BO accurately called a mere scenic thing— a mere scene, a mere 
play. But the present case does not come up to that. There was 
no money. This brother to whom the advance vraa made at the 
moment when that second agreement was made had not the money ; 
or if he had, he had it in hia hands by arrangement with his 
brother the lender, so that ho might have spent every shilling of 
it without doing anything dishonest to his brother. He had told 
hia brother, "I am about to be paid a sum of money by an 
insurance company. I shaU be ready to pay it to you." And the 
brother said, " No, do not. I do not want you to pay it to me." 
Then it would have been perfectly honest for him to go and spend 
the money in any other way he pleased. Kevertheless, this now 
arrangement as to the old loan would lemuin. 

It seems to me under those ciicumstanoos that this is a clear 
case, and according to the decisions this remained an advance— one 
advance— and that under Bovill's Act we have then to look only at 
the moment of the advance, and that at that moment it was within 
Bovill's Act. That being so wo must agree with the County Court 
judge and disagree «-ith the most able judges who decided this case 
the^other way. We think that this appeal must be allowed. 

BovTEN, L.J., left the Court whUe judgment was being deUvared. 

Kay, L.J. : 

Lord Justice Bowen begs mo to say that he concurs ; and I wiU 
add only a very few words out of respect for the learned judges with 
whom we are differing. Bovill's Act was passed, as I understand. 
for this purpose. There was difficulty before that Act in lending 
money to a trading person or firm upon the terms that tho lender 
should receive a share of the profits in the business, without in- 
curring the danger of becoming a partner in that business with the 
individual or firm who were carrying it on. One result of being a 
partner would be that a partner lending money to hia co- partner or 
to his firm may be a creditor of tho firm, but in the case of bank- 
ruptcy ho is postponed to all tho other outside creditors of the firm. 
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Now this Act provides that an advance by way of loan may be made 1893. 
to a trader, a trading individual or a firm, npon the terms that the j^^ 
lender shall have a share of the profits of the business, but there is ^^^ ^abtb ' 
appended to that the condition that he shall in case of bankruptcy Smith. 
be postponed to the other creditors of the firm, just as he would 
have been if he had been a partner. He is not to be a partner, but 
he is to be under that particular disability in case of competition 
with the other creditors in a bankruptcy of the firm. 

Now it struck me, I confess, when this case was first mentioned, 
not having in my mind the decisions Ex parte Mills, In re Tew 
(L. R. 8 Ch. App. 569) and the other cases, which have been 
decided upon this Act of Parliament, that when the reason for that 
disability or condition was completely taken away, as by the second 
agreement in this case, it was reasonable to hold that the case was 
outside Bovill's Act altogether. However, it has been most dis- 
tinctly decided by Lord Justice Mellish in the case of Ex parte 
Mills, In re Tew (L. R. 8 Ch. App. 669), followed by the case of 
In re Stone (L. R. 33 Ch, Div. 541), and the case of Ex parte 
Taylor, In re Grason (L. R. 12 Ch. Div. 366), before the Court of 
Appeal, that such an alteration of the terms of the original advance 
unless it amounts to a repayment of that advance and a new loan, 
does not take the case out of Bovill's Act. And I confess that I 
see upon reflection a very strong reason for so holding, because if 
— as occurred in this particular case — the lender sees that the 
borrower is going to embark in an extension of business which may 
involve considerably greater risks than the business he was carry- 
ing on when the advance was originally made, then, if another 
construction were adopted by altering the terms upon which that 
advance was to be payable, giving up his share of the profits and 
taking interest instead, he might make that original advance in 
such a different position that he should not be postponed in case of 
an eventual bankruptcy. If that were to be held to be the meaning 
and operation of the statute, one can see that it would happen very 
often indeed that when a lender had made a loan of this kind, and 
the borrower was getting into di£Sculties, there would be this new 
arrangement made for the purpose of escaping from the effect of 
Bovill's Act — the postponement to the other creditors in case of 
bankruptcy. 
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1S&3. Now it has teen most distinctly heltl that unless the subsequent 

In KB tmnsaction does amount to a bond fith repaymeEt of the original 
E^partb'* '^^^'^^ce ^iid a new advance npon terms which take the case out of 
Boviire Act, the Act still applies, and the loan must he considered 
to be npon the ternas of that statnte, notwithstanding the ehangQ 
which has been made ; and the real question in this case is whether 
we can hold that this transaction which took place amounted to a 
repayment of the original advance, and a new advance. The very 
first thing that strikes one is that in this agreement — the subse- 
qnent agreement which it is contended does amount to a repayment 
of the original advance, and a new advance, the words are *' Tha 
said David Hildesheim agrees as from the 1st of January, 1886, to 
continue hia existing loan to the said Hermann Hildesheim of the 
sum of £20,000 sterling for one year upon the terms herein 
contained." Now, I assume, — and I think it is bo — that the 
true meaning of that is, that these terms upon which the loan 
is to he continued are in substitution for tho terms of the 
original agreement in all respects, and that the terms of the 
loan in the original agreement are done away with, and these terms 
substituted- But still the question is, does that make this a new 
advance ? According to the language which the parties have chosen 
for themselves, it is not a new advance, but it ia a continuation of 
his existing loan of the sum of £20,000 sterling. I confess I think 
a great part of the affidavit which has been read, — an affidavit made 
by the lender — is an attempt to alter the construction or to deal 
with the construction of this agreement* The only material part 
of it seeras to be this r^that before the agreement was actually 
come to, his brother, the borrower, told him that he w^as about to 
receive a sum of nearly £20,000, and that he would be ready to 
repay the loan. That is a material circumstance, no doubt. That 
is a ciTcnmstance one has a right to regard in construing this new 
agreement. But then the answer was in effect — I am not giving 
the very words^ — No, ho would not take it. He did not want to 
take it back. He was willing that it should go on. But upon 
other terms. No doubt, as has been said already, the lender was 
advised of the danger which he would be in in case his brother's 
contemplated extension of business turned out, as has unfortunately 
been the case, to be disastrous in the event ; and that the lemler 
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was doing this in order to escape from the effect of Boyiirs Act. 1893. 
And I also agree that I do not think it has been effectually done. ij, „ 
I do not think that this was — even if it can be called a new loan — ^S?"®.™' 
a new advance, and, it seems to me, Boyill's Act does require, as Smith. 
pointed out during the argument by Lord Justice Bowen, a new 
advance by way of loan, and not merely new terms upon which the 
original advance is to be held in continuation of that original 
advance. 

I therefore think that we must differ in this case from the learned 
judges in the Court below, and that their decision must be reversed. 

Appeal allowed tvith costs* 

Solicitors: Grundy, Kershaw dk Co., Manchester, for the 
trustee. 
Hollams, Sons, Coward dt Haivksley, for Mr. David 
Hildesheim. 
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BlFO&l 

Mr. Justice 

VAUGHA.-^f 
WlLLlAHM, 

1893, 



PRACTICE. 

Ik re HALLE TT & Co., Ex pahtb BLANE- 
BunkTu^tet/ Adi 1S83, sedwn 54 S i#i?*ww 21. 

Motion against trmt&n— Notice of motion served mi official TwccMwr as ftusl^,— 
Subsequent apjmntTnmt af cmlifi^'s triuke befort hetiring of fmti&n—AppU 
catimt fo add tmsice tts a |wrti/. 

At the time wliea notice of raotion was given no trustee of the debtor's 
tetate had l>een appoiHtc^^i and the official rticoiver was a<!tin^ m trustee 
upon whom the notice wiia servedi but before the motion CAme on for 
hearing a truatee having bten appointe<l application was made to add hia 
name to tte notice. 

Leave wom given to add the name of the trustee as a party to the 
motion, the repr^entation of the estate being, in the opinion of the Court, 
continuous* 

T 

X HIS was an ex parte Application for leave to add the trustee as 
a party to the motion. 

The motion was by one Robert Arthur, execntor of the will of 

the late A. R~ Blane, for a declaration that a certain snm of money 
amounting to £1,781 4«, 2^^-, being the balance of moneys forming 
part of the trnst estate tinder the said will, vested as sach in tho 
appMcant and the eaid debtor W. C Ilallettt and which wj;^ 
received by the said IF. C, JIaUett or his firm for the specific 
purpose of applying in accordance with the trusts of the said mil 
and with knowledge that the same was part of such trust estate and 
of the piorposa for which the same was appHcable, did not form part 
of the property of the bankrupt divisible amongst the creditors, and 
might be paid over to the trnst estate. 

At the time when notice of motion was given no trustee of the 
debtor's estate had been appointed, and the official receiver was 
acting as trustee. 

Notice of motion was, therefore, given to the official receiver. 

Since the notice was served, however, a trustee had been ap- 
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pointed and application was now made to add bis name to the 1893. 

notice. is bm 

Hallbtt 
& Co., 
Muir Mackenzie : for the application. Ex pabtm 

I ask your lordship for leave to add the trustee's name under the 
circumstances. The matter is also of some urgency, and I would 
further ask that an early day might be appointed for the hearing of 
the case. 

Vaughan Williams, J. : 

I think your application for leave to add the trustee is a reason- 
able one, and I will grant it. In my opinion the representation of 
the estate is continuous. There will be leave to add the trustee 
as a party to the motion. You may also have leave to serve the 
trustee with the notice of motion for next Saturday, August 12th. 
The case may be in the paper for that day. Whether or not at 
that late stage of the sittings I shall be able to deal with it I can- 
not say. 

Order accordingly. 

The motion was not disposed of during the present sittings. 

Solicitors : Norton, Rose dk Co. for the applicant. 
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PEACTICE. 

„^«^«" In ee BADHAM, Ex parte PALMER. 

Williams. Bttfikniptctj Act, IBB3j iedion 4B and section 43. 

..-v^ Alltffpd fraudulent j}referfnce^-PaymenU maSi after prnen^ian of petUum — 
August 8M Proteeitd tmmadiant — Bona fides of haf^^rupt^Polie^ of htnihntptcy Imtm, 

On application by tlie tmatee in tlie bankruptcy^ to stjt aaide as a 
iraiidulent preference two pnjments of money raaJe by the banknipl to 
certain creditors on August i;itb, 1892, and September 5th, 1892, respec- 
tively, it was shown that the hiinkruptcy petition was presented aj^inst 
the debtor on Angust 5l](, lfif)2. 

The contention wafl, therefore, raised that the ease did not fall within 
eection 48 of the Bankruptcy Act, 1863, at aU, the piitition Iiavitig been 
presented before the payments in question were made and that Bcction 
providing that a imytutiit shall he heh! to be a fraud a knit preference if 
the person tiiaking such payment is «idjndged bankrupt on a bankruptcy 
petition presented within three months after tlie [jajment. 

It WOK further contended that the trane<action in the pra^ient case was 
protected under eection 49 of the Bankruptcy Act, 18S3, the payments 
being made befom the receiving onier, and the creditors having at the 
lime no notice of any act of bankruptcy. 

HM : — That so far aa section 48 was concerned the Court felt bound to 
my that the payments were not a fraudulent preference. 

But that although section 48 pointed out under what circumstances a 
fraudulent preference would be avoided, it by no means followed that the 
Court was bound to accord the protection of section 49 to all those cases 
which ttjight fall outside the former section : that the Court was not 
bound to give the benetit of section 49 to any trauisaction which was con- 
trary to the policy of the bankruptcy laws ; an<i that the money paid by 
the bankrupt to the creditors being in fact the property of the trustee at 
the lime when the paymenta were made, such payments were sot 
protected. 



L 



. HIS was an Application by the truatee in the hankraptcy for an 
order to set aside as a fraudulent preference two payments of £50 
each made by the bankrupt to certain creditors, Messrs, Wthont 
Pease d Co, 

The case raised au important question under sections 43 and 49 
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of the Bankruptcy Act, 1893, relating to fraudulent preference and 1893. 
protected transactions. In bb 

Section 48 provides: — "Every conveyance or transfer of pro- g^p^^^', 
perty, or charge thereon made, every payment made, every obliga- Palmbh. 
tion incurred, and every judicial proceeding taken or suffered by 
any person unable to pay his debts when they become due from his 
own money in favour of any creditor, or any person in trust for any 
creditor, with a view of giving such creditor a preference over the 
other creditors shall, if the person making, taking, paying or 
Buffering the same is adjudged bankrupt on a bankruptcy petition 
presented within three months after the date of making, taking, 
paying or suffering the same, be deemed fraudulent and void as 
against the trustee in the bankruptcy." 

And by section 49 it is provided : — ** Subject to the foregoing 
provisions of this Act with regard to the effect of bankruptcy on an 
execution or attachment, and with respect to the avoidance of 
certain settlements and preferences, nothing in this Act shall 
invalidate, in the case of a bankruptcy — 

(a.) Any payment by the bankrupt to any of his creditors ; 

{b.) Any payment or delivery to the bankrupt ; 

(c.) Any conveyance or assignment by the bankrupt for valuable 
consideration ; 

{d.) Any contract, dealing, or transaction by or with the bank- 
rupt for valuable consideration : 

Provided that both the following conditions are complied with, 
namely : — 

(1.) The payment, delivery, conveyance, assignment, contract, 
dealing, or transaction, as the case may be, takes place before the 
date of the receiving order ; and 

(2.) The person (other than the debtor) to, by, or with whom 
the payment, delivery, conveyance, assignment, contract, dealing, 
or transaction was made, executed or entered into, has not at the 
time of the payment, delivery, conveyance, assignment, contract, 
dealing or transaction, notice of any available act of bankruptcy 
committed by the bankrupt before that time.'' 

The first payment of £50 was made by the bankrupt to Messrs. 
Wilson, Pease d Co. on August 13th, 1892 ; and the second pay- 
ment of £5Q on September 5th, 1892. 
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1893. The bankrnptey petition was presented against the debtor cm 

Is Ri August 5th, 1892. 
£x PABTB '^'^^ trustee in the bankruptcy now applied to set the payments 

Pai^meb. aside on the ground of fraudulent preference. 

MacasJde : for the trustee. 

At the time these payments were made the debtor was hopelessly 
insolvent. All that can possibly be said on the other side is that 
the payments were made in order to induce the creditor to exe<;ute 
a small commiaaion. But they were clearly made with a new to 
prefer- 

Yate Lee ; for Messrs. Wilson, Pease & Co. 

My first point ia on the construction of section 48, This case 
certainly does not fall within that section. By the section a pay- 
ment is a fraudulent preference if the person making the payment 
is " adjudged bankrupt on a bankruptcy petition presented within 
three months after the payment/' In this case the petition had 
been presented before, and the section has therefore no application. 
Then I say further that the transaction was a protected transaction 
within section 49. The payments were made before the receiving 
order and Messrs- JVilsoUf Pease d Co. had no notice of any act of 
bankruptcy. If both these points fail I say that the transaction 
was a payment in the ordinary coarse of business^ 

Macaskie : 

It is true the word ** after " appears in section 48 » but to put the 
eonBtruction suggested on the section would render it possible for a 
man after a petition had been presented against him to direst him- 
self of all his property. So, too, the " payment by the bankrupt " 
in section 49 must mean a hondfide payment and not a mala fide 
one. In the corresponding section of the Bankruptcy Act of 18G9, 
the words payment made by the bankrupt ** in good faith " were to 
he found, and because those words are now left out it is surely not 
to be assumed that the Legislature intended to iuclude payments 
made in bad faith. 
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Vaughan Williams, J. : 1893, 

I think having regard to the importance of the case I will I^ »» 

just look and see what is the proper decision at which I ought to Ex pabtb 

Palmer. 
arriTe. 

Atigust 9th. 

Vaughan Williams, J. : 

This is a motion for a declaration that the two payments of £60 Judgment, 
each, by the bankrupt on August 13th and September 5th to 
Messrs. Wilson, Pease & Co. of Middlesborough, constitute a 
fraudulent preference by the bankrupt of the said Messrs. Wilson, 
Pease & Co. over the other creditors: and for an order that Messrs* 
Wilson, Pease & Co. should pay the sums to the trustee. Now I 
am going to make the order asked for in this case ; but I am not 
going to make the order quite on the ground mentioned in the 
notice of motion. I consider, however, that I may without injustice 
to any one, treat the notice of motion as amended so as to cover 
the ground on which I am going to decide. The fact is that all 
parties have come here to try whether according to the Bankruptcy 
laws Messrs. Wilson, Pease & Co. are entitled to retain the two 
sums, and I am going to order them to pay them over. 

The motion is based on fraudulent preference — on section 48 of 
the Bankruptcy Act, 1883. That section provides that "every 
payment made ... by any person unable to pay his debts as 
they become due from his own money in favour of any creditor . . . 
with a view of giving such creditor a preference over the other 
creditors shall, if the person making the payment is adjudged 
bankrupt on a bankruptcy petition presented within three months 
after the date of paying the same, be deemed fraudulent and void 
as against the trustee in the bankruptcy." So far as the facts of 
the case are concerned there is really no dispute. I have no doubt 
but that the bankrupt was a person unable to pay his debts as they 
became due, and that he made the payment with the view of giving 
Messrs. Wilson, Pease & Co. a preference over the other creditors. 
But it is said that section 48 does not apply, because by the terms 
of the section it only applies when a bankruptcy petition is pre- 
sented within three months after the payment in question. And it 



Digitized by 



Google 



256 



EANKIlUPTUY REPORTS 



1893. 

Ik Its 
Badmam, 

EjL PAlltB 



is saiJ the payment m question here was after the petition, and it 
is imposBible to say the fiection applic'S ; that the section only 
applies to payments made before the petition and here the petition 
is prior in date to the payment. I mnst agree. I should be glad 
to find a way out of the ol>jet;tiaiJ, but I cannot do bo ; and so fur 
as section 48 is concerned I fool bound to say that this was not a 
fraudulent preference. 

What state of things does that leave ? The title of the trustee 
relates back to the petition* The payments were made after the 
petition, Pnma fadet therefore, tho payments were made by tho 
bankrupt out of moneys which belonged to the trustee* It was 
sought to meet that by saying that such transaction is covered by 
the protecting section as it is called — section 49 of the Bankruptcy 
Aetp 1883. That section says that '* Subject to the foregoing pro- 
visions of this Act with respect to the effect of bankruptcy on an 
execution or attaobmeut, and with respect to the avoidance of certain 
settlements and preferences, nothing in this Act shall invalidate, 
in the case of a bankruptcy — (a) iVny payment by the bankrupt to 
any of his creditors ; > , * Provided that both the following 
conditions are compHed with, namely : — (1*) The payment < , • 
takes place before the date of the receiving order ; and (%) The 
person , . , to whom the payment was made has not at the time 
of the payment , . . notice of any available act of baaki-uptcy 
committed by the bankrupt before that time-'* 

It is said that Messrs. Wilson, Pease &> Co. are entitled to the 
beneBt of that section because the payments were made before tho 
receiving order and nobody suggests tbat they had notice of any act 
of bankruptcy. I quite agree to both these facts, but at tho same 
time I am going to hold that Messrs. Wilson, Pease & Co. are not 
entitled to the benefit of the protecting section. An argument was 
addressed to me based on section 95 of the Baukruptcy Act, 1869, 
which was the corrcsiK)nding section to section 49 of the present 
Act and which contained the words any payment made by the 
bankrupt 'Vin good faith*' and for valuable consideration. My 
attention was called by Mr. Yate Lee to the fact that those worda 
are omitted in the present Act, and it was said that because they 
are omitted the section means to include a case where payment is 
made in bad faith* I am not going so to hold. Section 48 — 
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the fraudulent preference section — ^tells me under what circum- 1893. 
stances the law will avoid a fraudulent preference, and I agree with i^jlk 
Mr. Yate Lee that we have no right to avoid a fraudulent prefer- ^^^^p^^ 
ence under any circumstances but those defined by the section* Palmbb. 
But I am not asked here to avoid a fraudulent preference — at any 
rate I am not asked to do so on the amended notice of motion — 
what has happened is that there has been a disposal of moneys 
which primd facie did not belong to the bankrupt at all, but 
belonged to his trustee ; and what I am asked by Messrs. Wilson, 
Pease & Co. to do is to protect that transaction. I wholly dispute 
and deny that because section 48 defines the circumstances under 
which I may avoid a fraudulent preference, it follows that I am 
bound to accord the protection of section 49 to those cases which 
fall outside section 48. It is in effect said that in every case which 
does not fall within section 48 I am bound to give the benefit of 
section 49. I do not agree. In my opinion I am not bound to 
give the benefit of section 49 to any transaction which is contrary 
to the policy of the bankruptcy laws. The transaction with 
Messrs. Wilson, Pease & Co. is contrary to the bankruptcy laws 
and would have been so held long before there were any sections 
like these in the Acts of Parliament. It is, in effect, a common law 
fraud to make a payment contrary to the bankruptcy laws, and I do 
not intend to give the benefit of the protecting section to any such 
transaction. I hold that the money was the property of the trustee 
at the time when the bankrupt paid it away and the case does not 
come within the protecting section. I think I am, in so holding, 
giving full effect to the words of the section. Under section 95 of 
the Act of 1869 the onus was thrown on the person seeking the 
benefit of that section to prove the band fides of the bankrupt. 
The words '* in good faith " are now left out and it would seem that 
the onus is no longer thrown, but it by no means follows that I am 
bound to give protection to a transaction which is not in good faith. 
I am of opinion therefore that the application of the trustee must 
be allowed with costs. 

Application allowed. 

Solicitors : McKenna <£• Co., for the trustee. 

Hollams, Son it Co.^ for Messrs. Wilson, Pease & Co. 

M.B. — VOL. X. 8 
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Williams. 
1893. 

AitfHsi 1th. 



In re LINTON, Ex P.iBTE FINLAY. 

Bankm^iqi Act, 1S83> s^dion 44. 

Bill of mh—Bcamhj Jot the jxi^pimii of monctj-^Fvrm of hill of mk—BUh qf, 
Sak Act, 18S2 (45 it- 46 VicL r. 43), Mciim 9 and Schednk. 

A bill of sale given hy way of securitj for the payment of money by 
tlie grantor, mu^t be in the form contained in the Bcheduk to tbe Bills of 
Snle Act, 1882, nnU unless it h in that form it h wholly roid. 

Thus, where a hill of eale in fonn absoliUti was given to secure a loan 
of ^1,000| and the ^^t>od3 havin;;j been siibseqaenlly taken posseasion of by 
the trtiRtee in the hankruplcy, the bill of sale hobler applied to the Cotllt 
for an order that the goods belonged to him» 

Hdd: That the applicant had ma<Ie out no title; that hii only title 
WAS by virtue of the bill of sale, and that the bill of salc^, not being in the 
proper form, was void. 

_LhIS was an Application by one Colond Finlai/ for an orJor 
declaring that he was entitled to certain furniture and effects of 
wbicli possession had been taken by the truatee in the bankmptey, 
and which were claimed by the applicant under a bill of Bale. 

The applicant was the father of Mrs, LiutoHf the wife of tho 
haukrupt. 

The marriage took place in December, 1878, Mrs. Linton being 
then possessed of considerable means, which were subsequently 
further increased by a legacy from a deceased relative. 

In 1888, a house wag taken by Mr. and Mrs. Linton at Brighton, 
and was furnished at a cost of £1,078, the whole of the furniture 
and effects being, it was alleged, purchased and paid for solely by 
Mrs, Linton, 

In July, 1891, Mrs. Linton being in need of £1,000, borrowed 
that amount from her father, the present applicant, giving as 
security a bill of sale on the farniture in question as being her 
separate property. 

This bill of sale was in the following form : — 

This Indenture, made the STth day of July, 1801, between Adolphus 
Fredixick Linton, of No. 7, Grand Avenne, Hove, in the County of 
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Sussex, of the first part, Phebo Rebecca Elizabeth Elwina Linton, his 1893. 
wife, of the second part, and John Borland Finlay, at present residing at *— t-* 
the Midland Grand Hotel, St. Pancras, in the County of Middlesex, j]^^ 
Esqre., of the thinl part Whereas, the said Phebe Rebecca Elizabeth Ej parts 
Elwina Linton is absolutely entitled to the furniture and effects herein- Ftsjjlt, 
after intended to be hereby assigned, as part of her separate estate as the 
said Adolphus Frederick Linton doth hereby acknowledge : And 
WHEREAS the said Phebe Rebecca Elizabeth Elwina Linton has agreed 
with the said John Borland Finlay for the sale to him of the said 
furniture and effects for the sum of £1,000. Now this Indenture 
WITNESSETH, that in pursuance of the said recited agreement, and in 
consideration of the sum of j£l,000 now paid to the said Phebe Rebecca 
Elizabeth Elwina Linton by the said John Borland Finlay with the privity 
and consent of the said Adolphus Frederick Linton (the receipt of which sum 
of ;£1,000 the said Phebe Rebecca Elizabeth Elwina Linton doth hereby 
acknowledge), the said Phebe Rebecca Elizabeth Elwina Linton, as bene- 
ficial owner, doth hereby assign and transfer to tlie said John Borland 
Finlay, his executor;), administrators and assigns, All and singular the 
furniture, plate, pictures and prints, and all other articles and effects of 
household or domestic use or ornament, and are now in or about the 
messuage or dwelling-house situate and being No. 7, Grand Avenue 
aforesaid. To hold the same unto the said John Borland Finlay, his 
executors, administrators and assigns absolutely. 
In witness, &c. 

On tlie bankruptcy of the linsband, A. F. Linton , the properly in 
the house at Brighton was token possession of by his trustee, not- 
withstanding a claim made to it by Mrs. Linton, subject to her 
father's security. 

The present application was by Colonel Finlay for an order 
declaring that as against the trustee the , furniture and effects 
were his. 

Winch, Q.C. {Muir Mackenzie with him) : for Colonel Finlay. 

The real question seems to be whether this furniture was Mrs. 
Linton^a property. If so she has transferred it to her father, the 
present applicant. What we say is that every bit of property with 
which the bankrupt may have been found to be dealing between the 
marriage in 1878 and the bankruptcy, was derived from the wife. 
The husband never had a sixpence to bless himself with. He had 
expectations from law suits, but they never came to anything. 
It was impossible that the bankrupt could be the purchaser of the 
furniture. 

[Mrs. Linlon was examined in support of the application and 

s 2 
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stated that no i^art of tlio JE1,078 x>aid for the furnitaro was her 
husband's money. In cross-examination the T^ltuess stated that 
she borrowed .4^1,000 from her fatht'r iu 189 1^ aod gave him as 
security a bill cf sale on the furniture. Colonel Finlai/ was to 
hold the furniture as security for the i£ 1,000, hut he gave it to the 
witness to nee.] 

llcrhert Heed, Q.C. (F. C WillU with him) : for the trustee. 

This naotion is hy Colonel Finlu^^ only. He says thai this 
furniture is his under the bill of sale. No application was made to 
examine Colonel F'mkti/. The only witness is Mrs. LiuUm who 
admits that the ^ 1,000 was a loan and nothing more. My first 
contention is that the form of the hill of sale to Colonel Finhiy is 
absolute and not in the form of the Schedule to the Bills of Sale Act* 
1882, It is therefore void under section 9 of that Act, which pro- 
vides that ** A bill of sale made or given hy way of security for the 
payment of money by the grantor thereof Bhall be void unless made 
in accordance with the form in the schedule to this Act annexed." 
The form is set out in the schedule to the Act and is a well-known 
one. What I submit is that the applicant has made out no title, 
The only title is hy virtue of the deed and the deed is void. A bill 
of sale given as security for money must be in a certain form, and 
ui Jess in that form it is wholly void — is void altogether. (Counsel 
referred to Mtuidl v. Thomas, L. E. 1891 ; I Q, B. 230 ; 60 L. J. 
Q. B, 227; 64 L< T. 9 ; 39 W. R, 280.) 

Vaughan Williams, J. : 

Subject to what Mr» Winch may say your point seems to he a 
good one. At the same time I say so with some regret in this 
case, because in my opinion this case is not one which was aimed 
at by the statute. The statute was passed for the benefit of 
ignorant persons who got into the hands of money-lenders. Here 
there was no case of a money-lender, and the case is really not 
within the evil in respect of which the statute was passed. 

Winch, Q.C, : 

I must admit that I feel great difficulty in controverting the 
point raised as to the form of the bill of sale. What I would ask 
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your Lordship to do is to give me leave to amend by adding Mrs. i893. 
Linton's name. XiTm 

Linton, 

Yauohan Willums, J. (after looking at the notice of motion) : Finlat. 

I am afraid I do not see my way to amend. I do not see my way Judgment, 
out of the point raised by Mr. Beed, and I do not see my way to 
amend. I should be very glad if I could by one litigation clear up 
all the question of title between Mrs. Linton and the trustee. But 
if the trustee will not consent I cannot do anything. So far as 
Mrs. Linton is concerned there is nothing to prevent her claiming 
the property. All that is decided now is that Colonel Finlay claims 
under this bill of sale and the bill of sale is void. The motion 
must, therefore, be dismissed with costs. I decide no question of 
Mrs. Linton's title. 

Application dismissed. 

Israel Davis held a watching brief for an interested party. 

Solicitors : Ashurst, Morris, Cri^p, d Co., for Colonel Finlay. 
Janson, Cobb, Pearson, Jk Co., for the trustee. 
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Ik re BDTTOMLEY, Ex fabte BOTTOMLEY, 

Ua^ikrupfcif Ad, 1800, ftfitwt 3, frijrf uditm 8. 

(^^c/iane o/ arrrtf#|^mi^nt— j4jj^{cft«t©ft by Mior to ConH <o ttppnti-e tdmttf^ 
Offauu commititd by dchhr—DUcretion tij Omiri—'^ Ravmmbh mcimitr 
fnr imtjnmU of Is. M. in tlie pound— Report of OJkuAt Etcdv^r—Ffe jm**^- 
alk on ai^licQiion, 

Although a debtor Ly whom application h made to the Court to approve 
A scheme of ftrmngcnient previously accepted by the creditors, may he 
proved to have coraiiiitt<?d an offence under aection B^ giiU-seclion (3) of 
the BanliHiptcy Act^ 1800, the Court in not for that reiison absolutely 
bound to refu&e to approve the flcheu.o. 

On such application the interest of the creditori m in the first inetaoce 
to prerftil, unless it would l>e contrary to coiimiercial morality that tht^y 
fthould he alloTVed to make an arrangement with the debtor. 

It ia the duly of the Court^ thereforej in each tase to take into con- 
sideration the particulate class of otfence and the imticular circumstance 
under which it is proved to have been conuuitted, and then to ask ils^^lf 
the question whether it would be contrarv' to public momlity, for the sake 
of private inteiestPi to approve the scheme. 

If the offences are proved j and the cii\'iun5taE©?a under which they 
are proved to have been committed are such that the debtor, although be 
may have done ^vrong,yet need not in the iatereist^ of the State be treated 
as a person with whom the creditors ought not to be allowed to negotiate, 
the Court ia at liberty to approve the scheme^ not with standing the com- 
misi^ion of those offences. 

The " reai?onaljle security " for payment of not less tliau 7*» M. in the 
pound retiuired by tlie J^tatute to be provided by a acheme put forwaitl 
by a debtor who wouhl not he entitled to an unconditional oriler of dis- 
charge if he were atljud^ed bankrupt, does not mean such security as it 
would he reasonable that a prudent man would invent money upon. The 
reasonable nesa must in each axm be judged of accoj-^ling to the i^t^indaid 
of the fltate of alFairs preaentetl to the creditors, and where the Court ia 
fnlly satistied Uiat the scheme is the best thing for the creditors, who 
would otherwise get nothing, and that there is a reaBonable commercial 
probability that a sum exceeding 7ff, iUl in the ^lOund wOl be realised 
under it, the Court will not feel inchned to construe the words in c[iies- 
tion with the greatef^t strictness. 

The fact that the ofticial rectsivet in hia report to the creditors under 
section 3, Bub-seetion (2) of the Bankrupt^^y Act, 18130, has stated that in 
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]iU opinion the proposal of the debtor is reasonable and calculated to j^^g^ 
benefit the creditors, is no reason why in his report to the Court under ^-^v^ 
sub-section (7), he should abstain from bringing forward the facts and ,> ^^ ^* 
conduct which he thinks the Court ought to have before it in order to Ex^pautb' 
enable the Court to apply the provisions of the section. It is the duty Pottomlet. 
of the official receiver to report fully to the Court ; and that duty is in no 
respect limited or diminished by the fact that he approved the scheme 
and made a report to the creditors to that effect 

The report of the official receiver ii prinid facie evidence of the facts 
therein contained, only because it is presumed to be the personal report 
of an officer of the Court to whom a complicated matter has been referred, 
and the Court will not allow any interference by any person whatever with 
the official receiver in his preparation of that document 

As a general rule the fee chargeable on an application by a debtor to 
the Court to approve a scheme of arrangement must be actually paid 
before the hearing of the application will be proceeded with. 



T 



HIS was an Application made by the debtor to the Court by 
special leave, to approve a scheme of arrangement which had been 
accepted by the statutory majority of the creditors. 

The debtor, Horatio Bottomley, is well known as the late 
managing director of the Anglo- Austrian Printing and Publishing 
Union (Limited), which is now in liquidation. 

On the making of the receiving order the debtor laid before the 
creditors a proposal for a scheme of arrangement of his affairs, 
which was duly accepted by them, it being stated that under the 
scheme a sum of at least 10«. in the pound would be realised, 
while if the estate went into bankruptcy practically nothing would 
be obtained. 

The public examination of the debtor was concluded two days 
ago, and he thereupon at once applied to the Court, on the ground 
of great urgency, for leave to make the present motion which wad 
given for to-day. 

The scheme in question in effect provided : — 

1. That all property which would become divisible amongst the 
debtor's creditors, if he were adjudged bankrupt, should vest in the 
official receiver or trustee to be administered as in bankruptcy. 

2. That the debtor would give all assistance in his power in the 
realisation of his estate. 

8. That upon the acceptance and approval of the scheme the 
debtor would, without remuneration, proceed to Vienna to complete 
certain pending negotiations for obtaining the return of a sub- 
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1803. etantial proportion of the deposits paid by him in re^peot of varioos 
is ui nneompleted coDtract3 for the acquisition of certain printing and 
^^r^rAKTB' P^b^is^^^g businesses there, and for the carrying out and com- 
UorraMtiY, pleting of such financial or other aiTangementa for the benefit of 
the creditors aa might be approved by the official receiTer or trustee 
nnder the scheme, and more particularly to procure the carrying 
into effect of a proTlsional arrangement for the definite acqaisition by 
the trustee of the husinesBes of L. Eergmann & Co., and GustaTc 
Feitzenger, the terms of which arrangement were embodied in a 
letter addressed to the debtor by one William Fischer, dated 
July 14th, 1893, whereby it was provided that in consideration of 
the transfer of such businesses, inter alia : {a) that certain claims 
which a Mr. Agg Gardner had against the said William Fischer 
should be withdrawn : (h) that the debtor should become personally 
responsible to the said William Fischer for payment to him of the 
balance of the purchase money of the said two businesses. 

4. That the moneys recovered from the vendors of the Austrian 
businesses, or realised from the sale of the businesses of L. Berg- 
mann & Co,, and Gustave Feitzenger, should be applied : (1) In 
payment of the costs of and incidental to the recovery of the 
moneys, including the costs and expenses of the official receiver in 
relation to certain legal proceedings undertaken by him in Vienna 
against certain of the said vendors : (2) In payment to the said 

' William Fischer of £5,000 as provided by the terms of the letter of 
July 14tb, 1893. The surplus remaining to be divided equally 
between the debtor's estate and the estate of the Anglo-Austrian 
Printing and Publishing Union (Limited) ^the payment to the 
latter estate to be made in consideration of the concurrence so far 
as might be necessary of the representatives of that estate, and to 
be accepted in full discharge of all claims against the debtor and 
his estate bj the said Union, or the liquidator thereof. 

5, That payment of preferential debts and all proper costs bo 
made out of the assets of the estate^ 

6- That on approval of the scheme the receiving order against 
the debtor be rescinded* 

The debtor, H\ BottomUyy appeared in person in support of the 

application* 
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The scheme has been accepted by the creditors, and is greatly 1893. 
for their benefit. Apart from it the creditors will get almost In rb 
nothing. In his report to the creditors, when I made my proposal ^^Ttav^e* 
the official receiver stated that in his opinion the scheme was Bottomley. 
reasonable, and calculated to benefit the creditors. But from the 
report of the official receiver to the Court, which was filed only 
yesterday, his attitude appears now to be somewhat more hostile. 
Nevertheless, I ask your Lordship to approve the scheme. 

Muir Mackenzie : for the official receiver. 

The report to the Court cannot be made until after the public 
examination of the debtor, and that was concluded only in the 
afternoon of the day before yesterday. In his report to the Court 
the official receiver has to consider the question of the debtor's 
conductj and that is quite distinct from his former report to the 
creditors as to the reasonableness of the proposed scheme. 

[Vaughan Williams, J. : What are the estimated assets in 
this case ? There is a question of stamp duty to which my atten- 
tion has been called by the registrar. The fee payable on an 
application of this nature has not been paid, and I must protect 
the Revenue authorities.] 

According to the statement of affairs the estimated assets are 
jE50,489. 

Mr. Bottomley: That is subject to the Vienna realisation. 
Otherwise the estimate must be much lower. The value I put 
upon my present estate is £15,000. 

[Vaughan Williams, J. : I do not know whether I have to 
take your estimate or not. If this matter had been dealt with 
under the Act of 1869 I should have had to take your estimate. 
What is said in the Scale of Fees and Percentages, Table A. is, 
** Every application to the Court to approve a scheme of arrange- 
ment, a fee computed at the following rates on the gross amount 
of the estimated assets (but not exceeding the gross amount of the 
unsecured liabilities), viz. : — £1 on every £100 or fraction of £100 
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np to i5,CC0, and 1D«, on every iElOO or fraction of ^100, beyond 
£*5,000/* That fee^ as I understand^ baa not been paid.] 

Mr, Bottomley : I submit that there is no obligation to pay it at 
tbe present moment. It will b^ paid out of the estate. By the 
Treasury MLnute at tho end of the Scale of Fees it is directed that 
" whcrcTcr practicable ** the stamp is to be affixed in respect of tbe 
fees set out in the Tables, before the proceeding is bad in respect 
of which the fee is payable. Here we may have to go to tbe Inland 
Eevenue to adjust the duty, and it is not practicable to pay it 
beforehand. By Rule 206 of the Consolidated Bules 1886 and 
1690, "Tbe fee prescribed to be charged for and in respect of an 
application to the Court to approve of a composition or scheme 
may be allowed and paid out of the estate of the debtor in any 
case in which there are suMcieut funds in the hands of tho 
ofBcial receiver or trusteo, as the case may be, available for the 
purpose." 



fVAUGHAN Williams, J.: Suppose the scheme is not approved, 
what then? You will have made your application and there may 
be no funds on which the Court can come- It seems to me there 
j8 a difficulty, Mr. Bottomley, and I do not see my way out of it.] 

In that case, my Lord, the fee shall be paid, I will make 
arrangements to have the money handed to the registrar aB soon as 
possible. 

VAUGnAH WiLLLiMs, J, : I think it more convenient to do tbe 
thing regularly. I will, therefore, adjourn the application imtil 
2 o*clock. That will give an opportunity for the fee to be paid* 

During the adjournment the fee in qnestion ivas duly paid hy 
the debtor. {See *^ Note " at end of this case,) 

Mtdr Mackenzie : 

I must now read the report of tbe official receiver, which U a 
very long and complicated document. 
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[Vauohan Williams^ J. : It is so long and complicated that it is 1S98. 
impossible for me to try all the series of questions raised by it on is bb 
thisappUcation.] ^7V^.' 

BOTTOMLEY. 

My Lord, my aim is to assist the Court to the utmost of my 
power, and I think for the purposes of this application the charges 
against the debtor may be alleged as (1) that the debtor's assets 
were not of a value equal to 10«. in the pound on the amount of 
his unsecured liabilities: (2) that he brought on or contributed 
to his insolvency by rash and hazardous speculations : (3) that 
within three months of the receiving order he gave an undue 
preference to certain creditors : and (4) that he has been guilty of 
a fraudulent breach of trust. Those charges are proved by the 
report, and, if proved, the Court will not approve the scheme. 

The debtor, H. Bottomley, went into the witness box and denied 
the charges on oath. He further complained that the report of the 
official receiver to the Court was not the official receiver's own 
unassisted report, but that he had been influenced in making it by 
outside parties. 

Vaughan Williams, J. : 

This is an application to me to approve of this scheme of jodgmeut. 
arrangement which has been before the creditors and has been 
accepted by the statutory majority. Now what I have to do is all 
defined in section 8 of the Bankruptcy Act, 1890. Sub-section (7) 
of that section says : ** The Court shall, before approving the 
proposal, hear a report of the official receiver as to the terms 
thereof, and as to the conduct of the debtor, and any objections 
which may be made by or on behalf of any creditor." The Court 
is to hear a report of the official receiver as to the terms of the 
scheme and the conduct of the debtor. Now before dealing with 
my duty under that section I would like to call attention to the 
fact that this is not the first report which the official receiver 
has made. Under section 8, sub-section (2), "In such case" — 
that is where a proposal for a scheme has been made by a debtor — 
" the official receiver shall hold a meeting of creditors, before the 
public examination of the debtor is concluded, and send to each 
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1893. ci'6ditor> before the meeting, a copy of the debtor's proposal with a 
T^» report thereon." That report, as I understand, ought to deal with 
BoTroMi,ET, t^i^gj iiflbilitiea and tho assets, and aho to deal with such matters as 
BoTTo>jLBT. will enable the creditors to judge of the reasonableness of tlis 
scheme, The creditors are not to depend excluaivelj on thisi 
report, hnt the official receiver is to give the creditors tho 
aBsistance of hia views, and that, I understand, he did in this case. 
This report, after setting out the scheme and the liabilities as 
being ,£97»238, and the assets estimated by the debtor at £50,000, 
goes on to say that the value of the assets chiefly depends on tho 
value of the assets iu Austria and the ultimate reBult of the 
pending uegooiationa in Austna referred to iu the proposed 
scheme ; that the assets will really not be available at all unless 
the scheme is accepted ; but that haying regard to the special 
circumBtances and services to bo rendered by the debtor and the 
adjustment of matters in difference between the debtor's estate and 
the estate of the Anglo-Auatrian Printing and Publishing Company, 
the terms of tho scheme were reasonable and calculated to benefit 
the general body of the creditors. That was the first report which 
the official receiver had to make. In addition to that he has to 
make a report to tho Court as to the terms of the debtor's 
proposalj and as to the conduct of the debtor, and the official 
receiver has done that here. 

Now I should not wish it to he thought for one moment that 
because the official receiver thinks the scheme is reasonable and 
calculated to benefit the creditors that he is therefore — and because 
he has made a report to that effect — to abstain from bringing to 
the Courts under section 3, sub-section (7), the facts and conduct 
which he thinks the Court ought to have before it in order to 
enable the Court to apply the clauses of that section* On tho 
contrary it is his plain duty to do that, and that duty is in no 
respect limited or diminished by the fact that the official receiver 
approved the scheme and made a report to the creditors to Uiat 
effect. 

Now when the Court has had that report before it what is tho 
Conrt to do? By section 3, sub-section (8)> "If the Court is of 
opinion that the terms of the proposal are not reasonable, or are 
not calculated to benefit the general body of creditors, or in any 



Digitized by VjOOQIC 



HIGH COURT OF JUSTICE. 

case in which the Court is required, where the debtor is adjudged is93. 
bankrupt, to refuse his discharge, the Court shall refuse to approve j^Xs 
the proposal." The Court is under those circumstances bound to Bottomlbt, 

, Ex PARTB 

refuse its approval, but, as I understand, this is not a case in Bottohlby. 
which the report suggests that the debtor has so conducted 
himself that if the debtor were adjudged bankrupt the Court must 
refuse his discharge. Then sub-section (9) provides: — **If any 
facts are proved, on proof of which the Court would be required 
either to refuse, suspend, or attach conditions to the debtor*8 
discharge were he adjudged bankrupt, the Court shall refuse to 
approve the proposal, unless it provides reasonable security for 
payment of not less than 7«. &d. in the pound on all the unsecured 
debts provable against the debtor's estate." And by sub- 
section (10) — " In any other case the Court may either approve 
or refuse to approve the proposal." What the report suggests 
here is that the facts proved by it are such that the Court would be 
required either to refuse, suspend, or attach conditions to the 
debtor's discharge if he were adjudged bankrupt. The report is a 
very long report, and it deals with a large number of matters, but 
I do not consider that I am called upon to go through them all. 
Some of them were relative to matters which have already been 
before the Courts — ^and even before the criminal courts for a 
considerable number of days — and as to which there has been a 
wide divergence of views. It would be impossible for the Court to 
investigate everything, and I am glad it has become unnecessary 
now to attempt to do so, because Mr. Mackenzie has given me 
much assistance, and he discards such matters as he thinks he 
cannot fairly rely upon for the purpose of the question before the 
Court, and he does not invite me to dispose of this application on 
any view I may take of those complicated matters. 

The principle on which the legislature has gone is, as I under- 
stand, that in the first instance the interest of the creditors is to 
prevail — but not always, because it would be contrary to conmiercial 
morality that the creditors should be allowed to make an arrange- 
ment with a man whose oonduct has been criminal, and just as in 
such case a bankrupt would not have his discharge, so the creditors 
would not be allowed to place their interest above the public and 
commercial morality. Then come the cases where the debtor has 
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not tccn guilty of any enniinal offence, but baa been guilty of what 
may be called minor offences. Those are the offences ileliQed io 
section 8, sub- section (3)j clauses (a) (h) (r), &c., of the Bant* 
rnptcy Act, 1890. In those cases Lord Esher has laid down in 
the case of In re G^nrscj ICx parte Keardey (see anii\ Vol. IIL, 
p. 274; L. R. 18 Q. B. D. 1G8 ; 56 L, J. Q, B. 220; 5G L. T. 
79) the rule ivhich the Court is to pursue* As I understand, the 
rule is not a hard and fast rule ; but the Court is to narrowly 
scrutinise the conduct of the debtor, and is to see if the debtor has 
been guilty of any one minor offence. If he is proved guilty of a 
minor offence the Court is not bound not to approve the scheme. 
The Court is to take the parLicnlar class of offence, and the 
particular circumstances under which it is proved to have been 
committed, and is then to ask itself this question — Would it be 
contrary to public morality, would it be a compounding of what must 
really ho treated as a crime, for the sake of pHvato interests to 
approve this scheme ? If the Court arrives at the conclusion that 
the nature of the offence and the particular circumstances under 
which it is eon:jmitted, are such that the debtor is to be treated as 
a qua si -criminal J then whatever might be the benefit to the creditors, 
the Court would probably refuse to approve the scheme. Again, if 
it is proved that the history of the past commercial life of the 
debtor has been such that he has been preying upon victims for a 
long time, and has really been living by systematic misconducti 
then again the interest of the State is such that it is not desirable 
that an agreement or composition with any such person should be 
allowed. But if the offences are proved, and the circumstances 
under which the offences are proved to have been committed are 
such that the debtor, although he may have done wrong, yet need 
not in the interests of the State, be treated as a person with whom 
the creditors ought not to be allowed to negociate, then the Court, 
as I understand the decision in In re Qcncsey Ex parte Keanh^ 
{sm ante, Vol. HI., p* 274 ; L. R. 18 Q, B, D. 168) is at liberty to 
approve the scheme notwithstanding the commission of those 
offences. In that case, at page 17S of the Law Reports, tho 
Master of the Rolls says : ** This being so, it was the duty of 
the registrar to approve the composition if ho thought it was 
reasonable and calculated to benefit the general body of creditors, 
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and there was no coantei-railing reason for refusing to approve it ; 1803 
but, if he thought it was not, or if he was not satisfied that it was, ix &■ 
it was his duty to refuse to approve it* In the present case the K™]fi;^' 
debtor had been guilty of various oflfences under section 28, one of Bottomlby. 
them being a fraudulent preference. That is no light matter, for 
it is an attempt to cheat the general body of creditors. It has been 
argued that, however advantageous to the creditors a composition or 
scheme may be, the registrar ought not to approve it, if the debtor 
has been guilty of any of the offences mentioned in sub-section (8) 
of section 23. I cannot quite agree with that view. I think that 
the registrar ought to look very closely into the matter. So far as 
the effect of it will be to release the debtor from liability, his 
conduct ought to be very carefully examined. But it is also the 
duty of the registrar to have regard to the interest of the creditors, 
and if the composition or scheme is clearly the best thing for the 
creditors, I cannot think that the registrar is bound in law to refuse 
to approve it, because the debtor has been guilty of offences under 
section 28. The registrar ought to look at both sides, and not to 
punish the creditors by over strictness in regard to the conduct of 
the debtor. It is a matter of discretion, and the Court of Appeal 
ought not to interfere, unless it is clear that the registrar has 
exercised his discretion wrongly." As I understand the Masteb of 
THE Bolls, he says the registrar ought to carefully examine the 
debtor's conduct and not punish the creditors by over strictness, 
that is to say, he only ought to make the creditors suffer by 
refusing to approve what is for their advantage when public 
morality required it to be done from the nature of the offence, not 
because the offence is one from the nature of which the approval of 
the scheme must be refused, but because although the case is one 
in which the Court has a discretion, yet the particular circum- 
stances of the particular case rendered it necessary in the interests 
of public morality to refuse to do so. 

That being my duty under these clauses of section 8, the first 
thing I have to say to myself is : Am I satisfied that facts are 
proved on proof of which the Court would be required either to 
refuse, suspend, or attach conditions to the debtor's discharge if 
he were adjudged bankrupt ? The three principal matters charged 
against the debtor are (1) that the debtor has within three months 
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preceding the date af tlie receiviBg order, when unaLle to pay Bis 
debts as they became due, given an nmlue prelereuce to certain credi- 
tors : (2) that he has been guilty of a fraudulent breach of trust : and 
(3) that his assets are not of a Talue equal to 10^, in the pound on 
the amount of bis unaocured liabilities. As to the charge of 
nnduo preference I am not satiBfied of it^ — whether a preference 
can be due I do not know — but taking the definition as given m 
the case of In re Skefjfj, Ex j}aric Skagg (see autG^ Yol, VII», p, 
240), what is there said is, " What is the duty of a bankinipt in 
dealing with his creditors within three months of the receiving 
order and when he is unable to pay his debts as they become due ? 
It oBsumes that he has creditors, and what is his duty on the ovo 
of bankruptcy ? In my opinion the only honest thing is for liim 
not to interfere amongst the creditors at alL He knows that when 
he is made bankrupt what he has will be divided amongst the 
creditors, and in that position he ought not to interfere, and if he 
interferes in any way, so as to give any advantage to any creditor, 
he is in my opinion gailty of an undue preference within the 
section/' As I understand the Master of the Rolls does not 
suggest by those words that anything would constitute an undue 
preference outside section 48 which would not constitute a fraudu- 
lent preference within section 48, unless it is such interference 
with the assets as would give a preference to any creditor, I do 
not think that there was such interference with the assets here. 
But for the reason I am going to give presently, it is not necessary 
for me to determine that question. 

As to the charge of fraudulent breach of trust I retain the 
opinion which I expressed in the course of the case that in the 
manner in which Mr, Bottomley dealt with the securities in 
question, he was violating the propositions ho laid before those 
persons he invited to become bondholders. He was gnilty of a 
breach of trust ; but I do not think he knowingly did that which 
he ought not to have done, and I think that a fraudulent breach of 
tmst has not been proved within the section. 

That leaves only the third charge as to debtor's assets not being 
of a value equal to 10^. in the pound on the amount of his un- 
secured liabilities, ^' unless he satisfies the Oonrt that the fact that 
the assets are not of a value equal to lOfi. in the pound on the 
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amount of his unsecared liabilities has arisen from circumstances 1893. 
for which he cannot justly be held responsible." The debtor here uIlb 
asking the Court to approve the scheme falls within the section. ^™J^^' 
That his assets are not of a value equal to 10s. in the pound on Bottomlst. 
the amount of his unsecured liabilities seems to me abundantly 
clear. Therefore the onus is on him to satisfy the Court that the 
assets are not of that value by reason of circumstances for which 
he cannot justly be held responsible. Mr. Bottomley submits that 
he has proved that to be so. I cannot say so absolutely. He has 
really left my mind in considerable doubt as to the matter, and I 
have really not the circumstances before me absolutely to dispose 
of the question. 

But I do not think it is necessary for me really to dispose of any 
one of these matters, because I have come to the conclusion that 
even if those three offences were proved, in the circumstances of 
this case they ought not to prevent me from approving this scheme, 
if I am satisfied that the latter part of section 8, sub-section (9), 
as to providing reasonable security for payment of 7«. 6d. in the 
pound has been established before me. I have come to the con- 
clusion that it has been established — not without hesitation I 
admit — far from it. Under the Bankruptcy Act of 1888, there 
was nothing laid down as a hard and fast line. But under the Act 
of 1890, the legislature has provided a hard and fast line, and it 
provides that the Court shall refuse to approve the proposal 
" unless it provides reasonable security for payment of not less 
than 78. 6d. in the pound on all the unsecured debts provable 
against the debtor's estate." What is the meaning of ** reasonable 
security " there ? I am of opinion that it does not mean such 
security as it would be reasonable that a prudent man should invest 
money upon. The reasonableness after all must be judged of 
according to the standard of the state of affairs presented to the 
creditors. The creditors had put before them a scheme by which 
it is suggested that an estate which will otherwise reahse very 
little, willy if this scheme is carried through, very probably reahse 
some 98. or 10s. in the pound. I believe that there is a reasonable 
chance of some such sum being obtained. I have no doubt but 
that it was to the interest of the creditors to accept the scheme. 
That being so am I to be stopped, or is the Court to refuse to 

M.B. — ^VOL, X. T 
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1893. approve the scheme because there ia not a sufficient reasonable 

TiTkb security for the payment of not less than 7s. 6rf. in the pound ? 

EoTTOMLET, ^^ J ^^ rcfuse a scheme which the creditors beliere to be calculated 

iCiX FAtLTB 

Bi>rTOMJ,EY. to benefit thena, and which I believa is calculated to benefit them ? 
It Beema to me that I am not bound to put any such strict conatnic- 
tion upon the words. I think that there is a reasonable commercial 
probability that the sum suggested will be realised, and under 
those circumstances I conceive I may approve the scheme which I 
propose to do, 

I want to say one word more as to the report of the official receiver. 
The Court ia bound to receive that report as primdfa^ie evidence. 
The Court deala with that report as being the report of an officer of 
the Court to whom a complicated matter has been referred. ** The 
report/' says Mr* Justice Field, in the case of In re Cook, 
Ex parte Cook (see ante. Vol. TI., p. 224), '*is to be considered 
as, and it has the character and attributes of, a report by an officer 
of the Court, by a master, or any person to whom the Court 
delegates the enquiry into a very complicated matter, and therefore 
the report of the receiver stands in the same position with regard 
to this Court as any of those reports or certificates stand/' That 
being the character of the official receiver's report, it ifi of the 
utmost importance that it should be his own unassisted report » and 
as far as I am able I will not tolerate any interference by any 
person or anybody in tho preparation of that report. I do not 
know that there has been any interference by any person or anybody 
in the settling and preparation of this report, but suggestions have 
been made that there has been some such interference. Sugges- 
tion s were made which really meant this — that the official receiver 
had received instructions from the Board of Trade in respect of the 
course which he was to adopt in the preparation of his report » and 
also a suggestion that some creditors had been allowed to assist in 
that preparation, I have not for the purposes of this case reallj 
to determine any such question. If the facts are proved it do 
not matter where the proof of the facts comes from. But the 
report of the official receiver is only evidence, because it is bis 
report, and the moment it ceases to be his report it ceases to he 
evidence. And I do hope everyone will understand that there 
must be no interference whatever with the exercise of the personal 
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discretion of the individual official receiver in the settlement of his 1893. 
report. I am quite sure, if there be any truth in the suggestion — ly bb 
though I am far from saying that there is— that the Board of Trade ^^pj^^' 
in any way interfere with its officials in this matter, the Board of Bottomley. 
Trade have only done so because they felt that it was a complicated 
case, and a case in which justice would be assisted by interference 
with the officer whose duty it was to prepare this report. But I 
think if there be any such interference that those who interfered 
must have overlooked the fact that the only thing which makes 
the report evidence is that it is the official receiver's own personal 
report — ^the exercise of his own personal discretion ; and that no 
amount of complication — ^no amount of pressure of work will allow 
of the interference with the official receiver in the performance of 
that which is his personal duty. As to the suggestion that a 
creditor might interfere, all I can say is that I cannot help think- 
ing that Mr. Bottomley must be under some misapprehension when 
he speaks thus positively of the interference of a creditor in the 
preparation of this report. I think there must be some mistake as 
to this matter, and that that suggestion can have no foundation in 
fact, because nobody for a moment would think it was right or 
proper to allow such interference. I can only say, speaking for 
myself, if ever I find that there is any interference of that sort 
proved, I shall take care as far as in me lies, that those who allow 
such interference are dealt with with every severity that it is 
possible to deal with them. 

Mr. Bottomley : My Lord, I have spoken to the learned registrar 
upon the subject of the repayment of the fees payable on this 
application under rule 206. That rule says : " The fee prescribed 
to be charged for and in respect of an application to the Court to 
approve of a composition or scheme, may be allowed and paid out 
of the estate of the debtor in any case in which there are sufficient 
funds in the hands of the official receiver or trustee, as the case 
may be, available for the purpose." I ask your Lordship if you 
will direct that it shall be so paid. 

Vauohan Williams, J. : 

So be it. 

Application allowed, 

T 2 
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Solicitar~rfte Solicitor to the Board of Trade, for the official 

receiver. 

Note : The exact amount paid hy the debtor in the present case 
as hearing fee was JEIOO, This was the ad valorem duty on 
JE15jt>00, which the debtor stated to be the value of his present 
assets. There was, howeTer, no discussion about the matter, the 
Board of Trade not being concerned with the question of the fee. 
It wentj therefore, as of course that the ''eBtimate" was the debtor's, 
the attention of the learned Judge not being called to the fact that 
if the expected ultimate reGult was to be looked at, more ought to 
have been paid. Under these circumstflnees the exact amonnt 
paid in the present case would seem to be no guide as to what 
ought to he the estimate under a scheme. The actual decision on 
this part of the case is valnable only as shewing, (1) That the 
money payable was to be regarded as Court fees and not Board of 
Trade ; (2) That it must be paid before the application was 
heard. 



Digitized by 



Google 



COURT OF APPEAL. 277 



PBACnCE. 

In re BEAUCHAMP BROTHERS, Ex parte ^appeal^ 

G. W. BEAUCHAMP. Bbforb ' 

Ths Masteh 
Bankruptcy Act, 1883, sections 4, 5, 6, 9, 110, 115, 148, and 168. Y^™ L^j"' 

Bankruptcy Rules, 1886. Rules 260, 262, 264. Kat.' L.j/ 

Bankruptcy notice— Act of bankruptcy — Receiving order — Partnership firm — w^ 

Infant partner, October 27th. 

Although judgment has been obtained against a firm in the name of 
the firm, and a bankruptcy notice in respect of that judgment served upon 
the firm, the requirements of which are not complied with, a receiving 
order cannot be made against the firm, if one of the partners is an infant 

The debtors carried on business together in partnership, one of them 
being an infant. 

An action was brought against the debtors in their firm name, in which 
judgment was obtained against them, and thereupon a bankruptcy notice 
under section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, was issued 
by the judgment creditors against the firm. 

The requirements of this notice were not complied with, and the 
creditors presented a bankruptcy petition against the firm on which a 
receiving order was made by the registrar. 

Held : That the receiving order was bod and must be set aside ; and 
that the bankruptcy petition upon which it was founded must be 
dismissed. 

JL HIS was an Appeal by one Gilbert Walter BeatLchamp, an infant, 
from a receiying order which had been made by the registrar 
against the partnership firm of Beauchamp Brothers^ of which the 
appellant was a member. 

The other partner in the firm was Ralph Beauchamp^ who was 
an adult. 

On August 2nd, 1898, judgment was recovered against the firm 
by the present petitioning creditors, Messrs. LoveU d ChristTnas, 
in an action brought against the firm, in the firm name, in the 
Queen's Bench Division of the High Court, in respect of a trade 
debt of £869 14«. 9d., including costs. 

On the same day the creditors served a bankruptcy notice upon 
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1893, 

BBArCHAHF 

Ex TAUTH 

EBAt^CHAMT'. 



tlie firm — by serving it apoo the adult partner — reqtdring the firm 
to pay the judgmont debt or to secure or compound for it as 
provided by section 4, sub- section 1 (g) of the Bankruptcy 
Act, 1883. 

This notice was not complied with within the time limited for 
the purpose, and a petition for a receiving order against the firm 
was accordingly presented by the creditors, such petition being 
founded upon the judgment debt, and an allegation that an act of 
bankruptcy had been committed by the firm by their failure to 
comply with the requirements of the bankruptcy notice. 

Upon the hearing of the petition the adult partner did not appear, 
but the infant partner appeared and opposed the making of a 
receiving order on the ground that ho was an infant, and that, 
therefore, a receiving order could not be made against the firm in 
which he was a partner. 

A receiving order was, nevertheless, made by the registrar againat 
the firm, and from that order the infant partner, G. W* Beauchamp^ 
now appealed. 

Sir Henry James ^ Q,C. {Herbert Reed^ Q.Ct and Powell with 
him) : for G. W. Be an champ. 

A receiving order cannot be mado against an infant though in 
partnership with a person of full age* He never held himself out 
to be an adult. Section 5 of the Bankruptcy Act, 1883, provides 
that ** if a debtor commits an act of bankruptcy the Court may, on 
a bankruptcy petition being presented either by a creditor or by 
the debtor, make an order, in this Act called a receiving order, for 
the protection of the estate." Then section 6 prescribes the condi- 
tions on which a creditor may present a petition. The debt must 
amount to £50 ; it must be a li<^uidated sum paj'able either imme- 
diately or at some certain future time ; and the act of bankruptcy 
on which the petition is grounded must have occurred within three 
months before the presentation of the petition. The infant is not 
a debtor, and he has not committed an act of bankruptcy, (Counsel 
referred to Ex parte Jones, In re Jones, L. B. 18 Ch. Div, 109 : 
50 L. J. Ch. 673 : 15 L. T. 193 : 29 W. R. 747). By section 110 
" Any creditor whose debt is sufficient to entitle him to present a 
bankruptcy petition against all the partners of a firm may present 
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a petition against any one or more partners of the firm without 1893. 
including the others." And by section 116 " Any two or more i^ a, 
persons, being partners, or any person carrying on business under ^jJJ^^^ 
a partnership name, may take proceedings or be proceeded against Ex partb 
under this Act in the name of the firm, but in such case the Court BsAuciuiMr. 
may, on application by any person interested, order the names of 
the persons who are partners in such firm or the name of such 
person to be disclosed in such manner, and verified on oath, or 
otherwise as the Court may direct." Then by Rule 262 of the 
Bankruptcy Rules, 1886, '^ A receiving order made against a firm 
shall operate as if it were a receiving order made against each of the 
persons who at the date of the order is a partner in that firm." And 
by Rule 264 '' No order of adjudication shall be made against a firm 
in the firm name, but it shall be made against the partners indi- 
vidually." Here there was no debt sufficient to entitle the creditor 
to present a petition against all the partners. The receiving order 
was wrongly made, and must be set aside. (Counsel also referred 
to Ex parte Henderson, 4 Ves. 168 ; Ex parte Hardwickef 6 Ves. 
489.) 

E. Cooper Willis, Q.C. {Wedderbum with him) : for the judg- 
ment creditors. 

The course pursued by the judgment creditors has been perfectly 
regular. They have followed section 116. A bankruptcy notice 
must follow the judgment on which it is founded, as this Court 
laid down most specifically in the recent case of In re Howes, Ex 
parU Hughes (L. R. 1892, 2 Q. B. 628). It does so here, and an 
act of bankruptcy has, therefore, been committed by the firm, and 
the receiving order was rightly made. 

The Masteb of the Rolls (Lobd Esheb) : 

In this case a judgment was obtained under the rules and orders judgment. 
of the Judicature Act against the firm in the firm's name. Now 
what is the legal effect of such a judgment? The legal effect 
of that judgment is that it is an available judgment against all the 
partners in the firm against which judgment has been obtained 
who are liable to have a judgment made against them. The legal 
effect of that judgment therefore was that it was a judgment 
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1S93. againat one of the members in this firm, but it was not an avaikUe 

l7^ judgment at all against the infant. The infant is not a person 

BaoT^Rr' ^g^^^^*' >hom that judgment could be effective in any way. It 

ExpARTB would be a judgment to be executed against the firm*s propc^rty, 

BEAucHjjfp. because bo as a partner cannot withdraw that property from the 

judgment, it being no judgment against him. The effect of that 

judgment therefore is not to make him personally a judgment 

debtor- It is effective against the property of the firm in which 

property as a partner he may have an interest, but it is not a 

judgment against him. Therefore he never was a judgment debtor 

at alt. 

Now the persons who have obtained that judgment would have 
execution against all the property of the firm, that is to say, either 
a legal execution if there was property to which a legal execution 
could be applied, or equitable execution if there was property belong- 
ing to the firm to which an equitable execution would apply* They 
had that- They were not satisfied with that, and they desired to 
act in bankruptcy. How do they proceed to act in bankruptcy? 
You only act in bankruptcy for the purpose of obtaining an adjudica- 
tion in bankruptcy. Everything that is done in bankruptcy up to 
the adjudication is a step taken for the purpose of obtaining an 
adjudication and only for that purpose. Different effects flow from 
that but they are all taken for the purpose of obtaining an adjadi* 
cation, and the person who uses them cannot stop short at any one 
of them. He must go on to obtain adjudication. Then for the 
purpose of obtaining an adjudication the creditors here give a bank- 
ruptcy notice, and they give that bankruptcy notice in the firm^s 
name, and they give it to the firm and they do that for the purpose 
of adjudicating somebody a bankrupt. You cannot adjudicate the 
abstract thing called " the firm '' a bankrupt. You cannot make a 
firm bankrupt unless you can make the members of the firm bank- 
rupt So, that by giving a bankruptcy notice to the firm, they 
endeavour to make the members of that firm bankrupt, that ia^ 
adjudicating them bankrupts. In this case, it is clear that the 
judgment which was obtained was against the firm, but one of the 
members of the firm ia a minor and the judgment does not affect 
him personally. He is not a judgment debtor on that judgment. 

Now we have to see whether a bankruptcy notice can be served 
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in the way that is suggested. A bankrnptcy notice is to be served 1893. 
under Section 4 of the Bankruptcy Act. Against whom can a ix u 
bankruptcy notice be presented? Against the judgment debtor? b^^^T 
But an infant is not a judgment debtor. He is not a person ^^^^" 
against whom the bankruptcy notice can have any effect, and under Bbauchamp. 
sub-section 1 (g) of section 4, '' If a creditor has obtained a final 
judgment " — against whom ? — " against the debtor for any amount 
and execution not having be^n stayed, has served on him" — that is 
the debtor — " a bankruptcy notice," and so on. You cannot serve 
a bankruptcy notice on this infant so as to have an adjudication, but 
you can serve a bankruptcy notice on the firm including him. 
You can serve a bankruptcy notice, therefore, in such a way as to 
include him, that is to say, you can serve a bankruptcy notice on 
him. You cannot do it effectively because he is not a debtor, and 
it is so found in this case. Therefore his disobeying that order is 
nothing. If he disobeys that order you cannot adjudicate him a 
bankrupt Could you properly then, having served a bankruptcy 
notice which includes him, maintain that bankruptcy notice ? There 
is one person against whom you have taken out this bankruptcy 
notice, when it is admitted you cannot proceed to make him a 
bankrupt at all. You wish to stop short with regard to him at the 
receiving order, and not to go on, on that receiving order, to make 
him a bankrupt, but you cannot stop there. Stopping there, you 
wish to let it have some effect against him as well as against the 
others. It seems to me that wherever you cannot proceed to adju- 
dicate a person a bankrupt it follows, as a matter of course, that 
you cannot obtain against that person a receiving order at all, 
a receiving order being only a step towards making the person 
bankrupt. Therefore it follows that as against him there was no 
power to give him a bankruptcy notice, and no power to obtain 
against him a receiving order. Then it follows that the receiving 
order, which includes him because it includes those who are 
partners in the firm, is a bad receiving order as it stands. It is a 
bad receiving order because it includes a person against whom no 
receiving order can be made. If it is a bad receiving order it must 
be set aside, and whether the creditors have got another and a 
good receiving order against another person, or what they can do 
against some other person by some other method is not before us. All 
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1893, on© can say is that you cannot by issuing a bankruptcy notice to a 

Tit El finB in the firm's name, thereupon obtain a receiving order against 

BKo^T^r"^ all the partners in that firm if ono of them is a person against whom 

^g'^w^^ there is no valid judgment and who has nothing to pay on that 

BzAcrcsAMP. judgment. You cannot maintain the judgment as against him< The 

order which included him ia an invalid order, and being invalid, it 

must be set aside. Being set aside, whatever remedies there may 

be without him will be open to the parties, but this remedy ia not 

open at all. The judgment of the Court must be that this receiving 

order he set aside* 

Lopes, L.J. : 

I shall need only a very few words in which to state my opinioii 
because the Mastee op the Rolls haa gone so fully into tha 
matter. 

It seems to me perfectly clear that in order to support a receiving 
order against a firm, each of the partners in that firm must have 
committed an act of bankruptcy. Applying that to the present 
case it is perfectly clear, having regard to what the Master of the 
Bolls haa said and the reasons he has given that one of the part- 
ners^ namely, the infant in this case^ has not committed an act of 
bankruptcy. It appears to me, therefore, that this receiving order 
ia had; and must he set aside. 

Kat, L.J. : 

I hare come to the same conclnsion. The receiving order ia 
made against the firm, and a great deal of argument has been 
addressed to us as thongh the ijrm had some separate existence as 
distinguished from the individual members in the firm ; in other 
words, that a corporation has a separate existence from the indi- 
viduals which form that corporation. There is no such things and 
the rules do not mean anything of the kind. Under these bank- 
ruptcy rules, proceedings having been taken, or instructions having 
been given to proceed against the firm in the firm's name, it is 
rather difficult to find out who are the partners in the firm, and 
therefore in order to enable them to proceed on the order which 
has been obtained without being exposed to that diOBculty, they arc, 
it is said, at liberty to proceed against the firm in the firm's name. 
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Bnt it was not intended to include in that the person who could 1893. 

not he proceeded against individually at all. A judgment had x^^b 

been obtained against this firm in the firm's name. There were ^^^^ 

only two partners, and one was an infant. We held before that Ex paktb 

•^ *^ G. w. 

under the rules judgment having been obtained, execution might Bbavchamp. 

issue against any property of the partners within the jurisdiction. 
The parties seem not to have been content with that. Under that 
they might have obtained a Ji.fa, or an elegit if necessary, and 
have executed the judgment against any partnership property 
within the jurisdiction, or if it was found that the property could 
not be reached by an elegit or &Ji.fa. they might under the modem 
practice have obtained a receiver which would have enabled them 
to take possession of that property. For some reason which I 
have not been able to understand they were not content with that, 
and they now want to proceed to make these two partners bank- 
rupt. In order to do that they have served on the firm in the 
firm's name, an order under the judgment, and the non-compliance 
with that order is the act of bankruptcy on which they rely. But 
the non-compliance with that order was not an act of bankruptcy 
by the infant. The proceedings were wrong, because it is quite 
clear that you cannot get an adjudication against the partnership 
unless each and every one of the partners has committed an act of 
bankruptcy, and under this very Act of Parliament of 1883 and 
under the rules it is specially provided that no order of adjudica- 
tion shall be made against a firm unless you can proceed against 
them individually. Therefore no order of adjudication could have 
been made in this case against one of the partners who was an 
infant. That partner had not committed any act of bankruptcy. 
He was not the debtor, and was not the person against whom the 
order of adjudication could have been made. It is argued, neverthe- 
less, that there might be a receiving order. First of all, what is 
the effect of a receiving order. The effect of a receiving order is 
plainly this : that under it the official who has to execute it must 
take possession both of the joint and separate property of every 
person whom it affects. By rule 262 a receiving order made 
against the firm shall operate as if it were a receiving order made 
against each of the persons who at the date of the order was a 
partner in the firm. Therefore this receiving order, so long as it 
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isgs, Btands, enables tlia official receiT^r to take possossion not only ot 

Ik rb the joint property, but of all the eeparato property of tb^ infant if 

^ftOTttE^^ h© has any separata property. I agree tliat a receiving order is 

£3t PAaTE only to be made as a step towards adjudication in bankruptcy, and 

BiAueajuiT. where you cannot hare an adjudication in bankruptcy at aU, it 

seems to me that yon onght not to have obtained a receiving order, 

and to allow this receiving order to stand would in effect be putting 

into the power of the official receiver the property of a person who 

could not be made bankrupt, who has not committed any act of 

bankruptcy, and who is not within the bankruptcy laws- 

I therefore think that the receiving order is a bad one ; and that 
all we have now to say is, whether this order appealed from should 
stand or not. This order» it seems to me, cannot stand, and saying 
that, we simply set the order aside. If under the judgment M^hicli 
has been obtained any proceedings can be taken against the other^ 
partner — on which I express no opinion — they may be taken* 

Appeal allowed. Receiving order discharged, and bankruptcy 
petition dismissed with costs, 

Sohcitors ; Harper & Battcoek, for the appellant, 

Godfrey d Webbt for the judgment creditors, 

November Zrd. 

On this day, on the application of Counsel, leave was given in 
the above case to appeal to the House of Lords. 
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PSACnCE. 

In re CHAMPAGNll^, Ex parte KEMP. Bbfom 

TdR, JusncB 
Bankruptcy Act, 1883, section 102, mb-section (4.) Vauohan 

WiLLIAMSa 

Transfer of action — Mortgage — Foreclosure — OrigincUing Summons — Bankruptcy 1893. 



of mortgagor — Transfer to Queen's Bench Division — Rule as to transfer. 

The general rule would seem to be that the Court will not, on the 
application of the trustee, make an order under section 102, sub-section 
(4) of the Bankruptcy Act, 1883, transferring to the Judge in Bankruptcy 
an action pending in any other Division by or against the bankrupt at 
the time when the receiving order was made, unless the trustee has by 
operation of the bankruptcy law a higher and better title than the 
bankrupt 

Thus, where application was made by the trustee in bankruptcy for 
the transfer for trial before the Bankruptcy Judge of two foreclosure 
actions commenced against the debtor before the receiving order by 
originating summons in the Chancery Division, in which the trustee 
had been joined as co-defendant. 

Held : That the sole question for trial was the validity of the mort- 
gages, in which no question of priorities could arise ; and that the trustee 
having no higher and better title than the bankrupt would have had, the 
Older of transfer ought not to be made. 



Oetob^ 28M. 



T 



HIS was an Application by the trustee in the bankruptcy 
by which he asked that two foreclosure actions, commenced on 
June Srd, 1893, by originating summons in the Chancery Division 
against the debtor, might be transferred to the Queen's Bench 
Division for trial by the Judge in Bankruptcy. 

The application was made under section 102, sub-section (4) of 
the Bankruptcy Act, 1888, which provides: — " Where a receiving 
order has been made in the High Court under this Act, the judge 
by whom such order was made shall have power, if he sees fit, 
without any further consent, to order the transfer to such judge, of 
any action pending in any other Division brought or continued by 
or against the bankrupt.'* 

The debtor in the present case was a lady seventy-three years of 
age, and both mortgages were executed by her in January, 1898. 
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1893. On June 8rd, 1898, two foreclosure actions were commenced 

In BB ^7 originating summons in the Chancery Dinsion against the 
%^tl^ debtor by a Mr. Graham. 
^x^* On July 81st, 1898, a receiving order was made against the 

debtor, upon which she was adjudicated bankrupt. 

In September, 1898, the name of the trustee in bankruptcy was 
added as a co-defendant to both sunmionses. 

The trustee now applied that the two actions should be trans- 
ferred to the Bankruptcy Judge. 

MeUor : for the trustee : 

What the trustee says is that, so far as he is able to ascertain, 
the mortgages were obtained by pressure and undue influence, and 
no part of the moneys advanced were received by or applied for 
the benefit of the bankrupt Moreover, there are other creditors 
who claim to have charges on the same property, and questions as 
to priorities will probably arise between the creditors which cannot 
be decided on a foreclosure summons. What the trustee wants to 
do, also, is to enquire into the circumstances under which the 
mortgages were made. 

Terrell : for Mr. Graham : 

The mortgagee utterly denies that the mortgages were obtained 
by pressure or any undue influence whatever, or that the debtor 
did not receive the benefit of the moneys advanced. There is no 
suggestion in the present case that the trustee has any higher right 
than the bankrupt would have had, and why should a transfer be 
made ? If a transfer is ordered in this case it must be ordered in 
the case of every foreclosure action, no matter what the question at 
issue may be. 

Vaughan Williams, J.: 

Jodgment. I do not think that I ought to make this order. A secured 

creditor is entitled to enforce his security in the usual way. The 
rule is that, where the trustee claims only the same right as the 
bankrupt would have had, this Court will not interfere. But where 
the trustee, by the operation of the law of bankruptcy has a higher 
and better title than the bankrupt himself, a transfer will be made. 
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There is no suggestion here that the trustee has a higher right 1893. 
than the bankrupt. The only question to be tried in these actions In m 
is whether the mortgages are valid. If they are valid, the trustee e^^Jb' 
will drop out of the actions. If they are invalid, the mortgagee ^■**^- 
will lose his security. No question of priorities can arise, because 
the only parties to the actions are the mortgagee and the trustee. 
The application of the trustee must be dismissed with costs. 

Application dismissed. 

Solicitors : G. S. d H. Brandon, for the trustee. 
H, A, Graham, for the mortgagee. 
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DIVISIONAL 
COURT. 

Bbtobb 

Yauohak 

Williams, J., 

AND 

Kbnnbot, J. 
1893. 

ybvember 9th. 



PRACTICE. 

In re OUTRAM, Ex parte ASHWORTH. 

Bankruptcy Act, 1883, section 125. 

Administration in bankruptcy of estcUe of deceased insolvent — Discretion of Court 
— Sufficiency of debt to support petition. 

The right to get administration of the estate of a deceased insolvent 
debtor under section 125 of the Bankruptcy Act, 1883, is not an absolute 
right ; and just as the Court has a discretion in making a receiving order 
against a living debtor under section 7 of the Act, so it has a like discre- 
tion in the case of a petition under section 125. 

An action having been commenced against a firm for money lent, one 
of the partners died on the day of the service of the writ ; but the action 
was continued and judgment obtained against the survivors. 

A petition was subsequently presented in the County Court by the 
plaintiff in the action under section 125, to have the estate of the deceased 
partner administered in bankruptcy, which was allowed by the registrar. 

Held : That the debt due from tlie deceased as a member of the firm 
was not extinguished by the judgment against the survivors, although 
the remedy to recover it was altered by the death ; that the debt was 
sufficient to support the petition ; and that the Court in its discretioii 
would allow the petition, but would, under the circumstances, order the 
proceedings to be transferred to London, the official receiver in London 
to be trustee. 

Note. — Owing to very seriov>s illness the Editor is indebted for a note of 
this case to the kindness of Walter B, Yates, Esq., Barrister-cU-Law. 

jL his was an Appeal by Anne Ashworth and Elizabeth Outram, 
as exeoutrices of one Edmund Outram, deceased, from an order of 
the registrar of the County Court at Halifax, by which he directed 
that the estate of the deceased Edmund Outram should be 
administered in bankruptcy under section 125 of the Bankruptcy 
Act, 1888 ; and that the ofiicial receiver of the Court should act 
as trustee. 

The facts shewed that certain property had been sold to one 
Hawksley by four persons, Benjamin Outram, Elizabeth Outram, 
Ann Ashworth, and Edmund Outram, the deceased. An action 
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was commenced in the Chancery Division of the High Court hy 1893. 
Hawksley for specific performance of the agreement for sale. In In bb 
that action specific performance had heen decreed and a conveyance ^x ™ rt'b 
of the property was ordered to he executed to Hawksley upon his Ashwobth. 
rendering certain accounts and paying off certain liahilities, if he 
had not already done so. 

A sum of £200 had heen lent hy Hawksley to the firm of 
Benjamin Outram <t Co., which consisted of the four persons ahove 
mentioned, viz. : — Benjamin Outram^ Elizabeth Outram^ Anne 
Ashworih, and Edmund Outram ; and on May 11th, 1892, he issued 
a writ against the firm which was served on one of the female 
partners. 

On the same day — ^May 11th, 1892 — Edmund Outram died ; and 
on May 14th, 1892, the writ was amended and served on the three 
surviving memhers of the firm. 

On June 4th, 1892, Edmund Outram' s wiD was duly proved hy 
his executrices, Elizabeth Outram and Anne Ashworth, the present 
appellants. 

On August 6th, 1892, judgment was ohtained hy Hawksley in 
the action against the three surviving memhers of the firm. 

On March 18th, 1898, a petition was presented by Hawksley to 
the County Court praying for an order directing that the estate of 
Edmund Ouiram might he administered in bankruptcy under 
section 125 of the Bankruptcy Act, 1888. 

This petition was allowed by the County Court registrar, and 
from that decision the present appeal was brought. 

Eyre {Perks with him) : for the appellants. 

The registrar's order ought to be reversed and the petition dis- 
missed. The Court had a discretion to make the order, and it 
ought not to exercise that discretion in this case. What I say first 
is, that the object of the petitioner is not the bond fide object of 
recovering a debt, but the object is to enable him to get possession 
of the estate without fulfilling the conditions imposed upon him by 
the Court when he obtained the order for specific performance of the 
contract of sale. This petition was not presented for the bond fide 
purpose of obtaining payment of the debt, but simply to further the 
petitioner's proceedings in the Chancery Division. Moreover, there 

M.B.— VOL. X. u 
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1893. is no estate, and nothing can possibly come to the petitioner as the 
In rb estate is insolvent. Further, in any case, I contend that there is 
Ex^!^B ^^ snfi&cient debt to support the petition. There is no debt in law. 
AsHwoRTH. The only debt, if any, is one as to which the petitioner has merely 
a remedy in equity. He got judgment against the three, and by so 
doing wiped out the debt so far as Edmund Outram the deceased 
was concerned. And by so doing he has left to him merely the 
right to proceed in equity, and clear the deceased insolvent's 
estate. This right will not support his petition, and there is no 
debt within the meaning of section 125. The debt must be one 
which " would have been sufficient to support a bankruptcy 
petition against the deceased debtor if he had been alive." To be 
a creditor, the petitioner must be one in the full acceptation of the 
term, that is : — one who can present a petition. Sub-section (10) 
of section 125, defines " creditor " as '* one or more creditors 
qualified to present a bankruptcy petition, as in this Act provided." 
(Counsel referred to Kendall v. Hamilton, L. R. 4 App. Cas. 504 ; 
48 L. J. C. P. 705; 41 L. T. 418; 28 W. R. 97. Western 
National Bank v. Perez, Triana <k Co., L. R. 1891 ; 1 Q. B. 304 : 
In re Hodgson, L. R. 81 Ch. Div. 177 ; 54 L. T. 222). 

E. Cooper Willis, Q.C, : for Mr. Hawksley. 

The Court will not refuse to make an order where the conditions 
required by the statute precedent to the making of the order are 
complied with. With regard to the question of improper motives, 
the burden of proof is on those who make the charge. They must 
shew also that there is any advantage the petitioner could obtain 
by the petition. As to the question of the debt, it is quite enough 
if there is a debt in equity. The debt remains, though the remedy 
is gone at law. Had Edmund Outram lived the action would have 
gone on, and after his death there is a remedy against his estate. 
The word ** sufficient " in section 125 will clearly include a case of 
this kind. 

Vaughan Williams, J. : 

Judgment. This was an appeal against an order made by the registrar of the 

County Court of Yorkshire, holden at HalifiAX, and dated March 
29th, 1893, which ordered that the estate of Edmund Outram, 
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deceased, who died insolvent, should be administered in bankruptcy, 1893. 
and that T. Ingram should be trustee. The order was made under ly rb 
section 125 of the Bankruptcy Act, 1883, That section is as ex^^Ilrtb 
follows : ** (1) Any creditor of a deceased debtor whose debt would Ashworth. 
have been suflBcient to support a bankruptcy petition against such 
debtor, had he been alive, may present to the Court a petition in 
the prescribed form praying for an order for the administration of 
the estate of the deceased debtor, according to the law of bank- 
ruptcy : (2) Upon the prescribed notice being given to the legal 
personal representative of the deceased debtor, the Court may, in 
the prescribed manner, upon proof of the petitioner's debt, unless 
the Court is satisfied that there is a reasonable probability that the 
estate will be sufficient for the payment of the debts owing by the 
deceased, make an order for the administration in bankruptcy of 
the deceased debtor's estate, or may upon cause shewn dismiss 
such petition with or without costs/* 

The objections raised to the order of the County Court were two- 
fold. First, it was said that the creditor here on whose motion 
this petition was presented was not a creditor whose debt would 
support a bankruptcy petition. In the second place it was said 
that the Court is not bound to make an order merely on proof of 
the creditor's debt, and the insolvency of the deceased debtor's 
estate ; but the Court has a discretion to exercise, and ought not 
to make an order unless it is satisfied that the circumstances of the 
case make it right that an order should be made. And it was said 
that it was not right the order should be made in the present case 
as there was no estate of the deceased to be administered, and as 
the object of the petition was really not an object which is properly 
carried out by administration in bankruptcy, but was to enable the 
petitioner to get possession of the estate without performing the 
conditions imposed upon him by the Court of Chancery in the 
action for specific performance, in which he was a plaintiff pur- 
chaser, praying for the specific performance of a contract of sale of 
land and houses. 

It was said that the petitioner was not a creditor whose debt 
would support a bankruptcy petition. But I think it was sufficient 
to support a petition. The debt on which the petition is based is 
a debt of £67, the balance of a debt of £200, as to which the 
petitioning creditor got judgment against three persons, that is to 
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Digitized by LjOOQIC 



292 BANKRUPTCY REPORTS. 

1893. say — Miss Oatram, Miss Ashworth, and Mr. Benjamin Outram, 
In rb who were joint debtors of the debt in question with Edmund 
Ex PARTB Ootram, the deceased, and it was said that the result of the judg- 
AsHwoRTH, uj^jjIj having been obtained is that the right or claim of the execu- 
tion creditor against Edmund Outram has been wiped out, and that 
his remedy is now limited to enforcing the judgment against the 
three joint debtors, which judgment did not include Edmund 
Outram, the deceased. In my opinion there is nothing in the 
point. The petitioning creditor commenced his action against all 
four partners, including Edmund Outram, the deceased. Edmund 
Outram died pending the action. The remedy then of the plaintiff 
against the dead partner was gone, and the action was properly 
continued against the survivors. But by going on against the 
three survivors, the plaintiff did not lose his right to come against 
the estate of the deceased ; and those against whom judgment was 
obtained had the right of indemnity against the deceased's estate. 
The first step is, therefore, plain, and it is not true to say that Mr. 
Hawksley by obtaining judgment against the three survivors has 
lost his right to come in and rank with other creditors against the 
estate of Edmund Outram, deceased. But then it was said that, 
even if that were so, that was not enough, as the debt must be one 
which would be suflScient to support a bankruptcy petition against 
the deceased had he been alive, and that the right of proof against 
Edmund Outram*s estate would not have existed had Edmund 
Outram been alive. It is true that the remedy has been altered. 
But the right is just the same — the debt remains. If Edmund 
Outram had lived, the action would have gone on against all four 
partners. But he died, and at his death the debt remained, though 
the remedy to recover it was altered. It is true that the debt 
itself was so far altered inasmuch as it was no longer one at law 
for which judgment could be obtained by law. But the right 
remained, and though the remedy at law was gone, there was a 
remedy in equity against the deceased partner's estate. Under 
these circumstances if you give to the word "safficient" in 
section 125 the meaning suggested, that is, a debt sufficient in 
amount and character to have supported a bankruptcy petition 
against the debtor if he had been alive, I ask, can the debt be less 
sufficient, because the remedy is altered by death ? I wish to say 
with regard to the character of the debt which must support a 
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petition that in the Bankruptcy Act, 1869, it was provided that the 1893. 
debt might be one " due at law or in equity," and although the j^^ 
later Statute of 1883 does not repeat those words, it has been Oxjtram, 
decided that the Statute must be read as if the words had been Asrwobth. 
repeated. 

The first objection, therefore, fails. The second objection has 
given me more anxiety. In the first place I wish to say that, in 
my opinion, the right to get administration of the estate of a 
deceased insolvent debtor is not an absolute right, but one as to 
which the Court has a discretion. The right against a living 
debtor is not one ex dehito justitice as we know. There are 
numerous cases in which the Court has refused to make a receiving 
order, such as where it was proved that the presentation of the 
petition was brought about to serve some indirect object, as, for 
instance, to stop a prosecution. So in the case of Ex parte Tynte^ 
In re Tynte (L. E. 15 Ch. Div. 125; 42 L. T. 598; 28 
W. R. 767), the Court said that the petitioning creditor could get 
no new remedy by bankruptcy and that as the estate of the debtor 
was already being administered by the Court of Chancery there was 
sufficient ground for the Court refusing to adjudicate the debtor a 
bankrupt on the creditor's petition. Whatever discretion the Court 
has in the case of a living debtor it has the same discretion under 
section 125. The words there used are permissive. It is " may " 
not ** shall " — " The Court may in the prescribed manner, upon 
proof of the petitioner's debt, unless the Court is satisfied that 
there is a reasonable probability that the estate vnil be sufficient 
for the payment of the debts owing by the deceased, make an order 
for the administration in bankruptcy of the deceased debtor's 
estate," — and the section goes on — " or may upon cause shewn 
dismiss such petition with or without costs." It was said that the 
petition in this case was presented for indirect motives, and look- 
ing at all the facts it is impossible to treat that suggestion as being 
altogether unworthy of consideration. But I have come to the 
conclusion that it is not clear what advantage the petitioner would 
obtain by the presentation of this petition. There is, however, 
under all the circumstances, an order which it may be desirable for 
us to make, and that is one to which objection can, of course, be 
taken. It is to dismiss the appeal, without costs, and make an 
order which I take it we have a right to make on our own motion 
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1893. viz. : — to transfer the proceedings in this administration to London, 

In rb aiid thus modify the order made below, it being desirable that the 

-e^^^l, oflScial receiver of Halifax should cease to be trustee, and that the 

±<X PARTS ' 

AsHwoRTH. oflBcial receiver here in London should be trustee instead. 

Kennedy, J. : 

I agree and I shall only add a few words on the second point of 
the case, viz : — Whether it is equitable to grant this application. 
I think the limitation put on the power of the Court by Mr. 
Cooper Willis is not strictly correct. He seemed to say that there 
must be fraud or malpractice proved in order to justify the Court 
in refusing to make an order either against a living debtor or under 
section 125. I take a broader view. The law is stated more 
widely in Ex parte ArCulloch, In re M'CuUoch (L. K. 14 Ch. Div. 
716 ; 48 L. T. 161 ; 28 W. R. 985), which was decided under the 
Act of 1869. What was there said was " It is not necessary to say 
that in every case the words of section 8, * shall be adjudged bank- 
rupt,' make the adjudication so clearly ex debito justitia that the 
Court has no discretion in the matter. The Chief Judge pointed 
out that there were cases in which the Court had retained its old 
jurisdiction, notwithstanding these words, to refuse to make a man 
bankrupt for an improper purpose, and to annul an adjudication if 
and when the justice and convenience of the case required it." 
There may be circumstances which cannot be fairly described as 
malpractices but which, if proved, would justify the Court in not 
making an order. The question is whether the evidence is such in 
this case as to justify the Court in refusing to make an order. I 
must admit that I have had some considerable doubt. But on the 
whole I think there are no specially clear grounds for saying it is 
inequitable that the order should be made, and I think the provi- 
sion as to the transfer of the proceedings to London is a sufficiently 
safe guarantee. 

Appeal dismissed and order varied accordingly. 

Solicitors : Jacques dc Co.^ agents for J. Dodgson, Halifax, for 
the appellants. 
Walker d; Whitfield, agents for Humphreys dc Hirst, 
Halifax, for Mr. Hawksley. 
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PRACTICE. 

Im be fox & JACOBS, Ex parte THE DISCOUNT Bbforb 
BANKING COMPANY. 'viuo^" 

Williams, 
Bankruptcy Act, 1890, section 23. Jf^- 

Proof of debt — Interest on debts — Interest exceeding 5 per cent. — Secured creditor — October ZUt, 
Eight to allocate security to interest — Proof for balance, .. "f^ . . 

The words of section 23 of the Bankruptcy Act, 1890— by which it is 
provided that " Where a debt has been proved upon a debtor's estate, and 
such debt includes interest or any pecuniary consideration in lieu of 
interest, such interest or consideration shall, for the purposes of dividend 
be calculated at a rate not exceeding 5 per cent." — apply only to that part 
of the debt proved, in respect of which a creditor is entitled to receive a 
dividend. 

Thus, where the debt for which a creditor seeks to prove consists of a 
principal sum and interest at a higher rate than 5 per cent., the creditor 
is entitled to allocate any security he may have to the payment of the 
whole or part of the interest, and may then prove for any principal sum 
remaining over. 

The general right of a secured creditor to allocate his security to that 
part of his debt in respect of which he has no right of proof, is not 
disputed. 

NoT£. — Owing to very serious illness the Editor is indebted for a note of 
this case to the kindness of Walter B, Yates^ Esq., Barrister-at-Law, 

jL his was an Application by way of an appeal from a decision of 
the oflBcial receiver as trustee by which he admitted a proof of the 
applicants for the purpose of dividend at the sum of £140 lOs. only; 
and further asking for an order directing the official receiver to 
admit such proof for the sum of £371, less the estimated value of 
a certain security valued at £150. 

The case raised an important question under section 23 of the 
Bankruptcy Act, 1890, which provides : " Where a debt has been 
proved upon a debtor's estate under the principal Act, and such 
debt includes interest, or any pecuniary consideration in lieu of 
interest, such interest or consideration shall, for the purposes of 
dividend, be calculated at a rate not exceeding 5 per centum per 
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1893. aunum, without prejudice to the right of a creditor to receive out 

In rb of the estate any higher rate of interest to which he may be entitled 

^°Ex*/j^ra*' after all the debts proved in the estate have been paid in full." 

The Discount The applicants were the Discount Banking Company of England 

Company, and Wales, Limited, from whom the debtors, Messrs, Fox dk 

Jacobs f in June, 1892, obtained a loan of £300. 

The terms on which this loan was contracted were, that £80 
should be added to the principal by way of interest, and the total 
sum paid oflf by monthly instalments of £16 each, with a condition 
that in the event of any instalment being unpaid the whole loan 
and interest should become due. A promissory note was given by 
the debtors by which they undertook to pay £380 by monthly 
payments of £16 each on the 28th day of every month, " but in 
case of default in payment of any instalment when the same becomes 
due the whole amount then remaining unpaid shall at once become 
due and payable.*' And by way of additional security the debtors 
also assigned to the applicants their interest in the lease of certain 
premises, 69, Wigmore Street. 

Only one instalment of £16 was paid ; and on September 15th, 
1892, an action was commenced by the Discount Company against 
the debtors for £364, the amount due on the promissory note. 

On September 28th, 1892, a receiving order was made against 
the debtors ; and on October 8th, 1892, judgment was obtained 
against them in the action by the company for £364 and £7 costs. 

On October 25th, 1892, the debtors were adjudicated bankrupt. 

On December 2nd, 1892, a proof was tendered against the 
debtors' estate by the Discount Company for £371, being the 
amount due under the judgment including the £7 costs. In this 
proof the company assessed the value of the security held by them 
at £150. 

The ofScial receiver subsequently disclaimed all interest in the 
lease of the premises, 69, Wigmore Street, and the company 
obtained an order vesting the interest in them. 

On May 24th, 1893, the following notice was served by the 
oflScial receiver upon the company : — 

'' I have this day admitted your proof .... but for the purpose 
of dividend I have marked it as allowed at the sum of £140 10«., 
being £138, the amount remaining due in respect of principal, and 
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JG2 lOa. interest calculated at the rate of 5 per cent, per annum, in 1893. 
accordance with section 23 of the Bankruptcy Act, 1890, without In rb 
prejudice to your right to receive out of the estate any higher rate e^^^^ 
of interest to which you may be entitled, after all debts proved on Thb Discouki 
the estate have been paid in full. I have also rejected the claim Company. 
for costs of obtaining judgment after the date of the receiving 
order." 

The calculations of the official receiver shewing how the 
j£140 10«. was arrived at were as follows : — 

'' Promissory note for JG380 to be paid off £16 per month which 
would take 28| months. 

" The original principal was, however, £800, and interest £80. 
Every payment off (one instalment was paid) must be taken to be 
in respect of principal and interest pro rata ; of the £16 therefore, 
£12 may be taken as off principal, which leaves £300 less £12= 
£288. Then £288 at 5 per cent, for two months =£2 8«.— say 
£2 10s., making together a total of £290 lOa. From this deduct 
security £150, and the sum of £140 10s. is left, for which amount 
the proof has been admitted to rank for dividend." 

The Discount Company now appealed from this decision of the 
official receiver. 

J. C. Willis : for the Discount Banking Company. 

The case really turns on the true construction of section 23 of 
the Bankruptcy Act, 1890. What I contend is that for the pur- 
pose of dividend, the Discount Company make no claim for interest 
at all. That has been satisfied by the allocation of a sufficient 
part of the assessed value of the security. The company claim to f 

prove for the whole unpaid balance of the principal, less only the 
balance of the assessed value of the security after satisfying the 
claim for interest. There is nothing in section 23 to prevent that. 
By the Bankruptcy Act, 1883, Schedule 2, rule 9, " If a secured 
creditor realises his security, he may prove for the balance due to 
him, after deducting the net amount realised." By rule 10, '' If a 
secured creditor surrenders his security to the official receiver or 
trustee for the general benefit of the creditors, he may prove for 
his whole debt." And by rule 11, "If a secured creditor does not 
either realise or surrender his security, he shall before ranking for 
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1893. dividend, state in his proof the particulars of his seoority, the date 
I^Tiui when it was given, and the value at which he assesses it, and shall 

^^Ex^pj^ra"' ^® entitled to receive a dividend only in respect of the balance due 

Thb Discouwr to him after deducting the value so assessed," 

Banking 
Company. 

Muir Mackenzie : for the official receiver trustee. 

The official receiver claims to deduct for the purposes of dividend 
from the £871, the excess of the agreed interest over interest at 6 
per cent., and then to deduct from the amount so arrived at the 
sum of £150, the value of the security. He is entitled to do that 
under the section. The debt proved included interest, and by the 
very terms of the section such interest must for the purposes of 
dividend be calculated at a rate not exceeding 5 per cent. 

Vaughan Williams, J. : 
I will look into this. 

November 11th. 
Vaughan Williams, J. : 

Judgment. This was an application to vary the decision of the official receiver 

as trustee, whereby he allowed the proof of the applicants for the 
purposes of dividend at £140 10^., being £138, the amount remain- 
ing due in respect of principal, and £2 10s. interest, calculated at 
the rate of 5 per cent, per ^nnum, and no more. The applicants 
have proved for the full amount of the debt of £371, and have 
assessed the value of a certain security claimed by them at £150. 
The trustee claims to deduct for the purposes of dividend from the 
£871, the excess of the agreed interest over interest at 5 per cent., 
the interest allowed by section 23 of the Bankruptcy Act, 1890, 
and then to deduct from the amount so arrived at the sum of £150, 
the value of the security, and he thus arrives at £140 10s., the 
amount at which he admits the proof for the purposes of dividend. 
The applicants say that for the purpose of dividend they make no 
claim for interest, which has been satisfied by the allocation of a 
sufficient part of the assessed value of the security, and they claim 
to prove for the whole unpaid balance of the principal, less only the 
balance of the assessed value of the security after satisfying the 
claim for interest. 
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I think that the applicants are right and that the tmstee is 1893. 
wrong. The question turns on the construction of section 28 of i^Tbb 
the Bankruptcy Act of 1890, which is as follows : " Where a deht ^""^^^^^^ 
has been proved upon a debtor's estate under the principal Act, and Thb Dwcoukt 
such debt includes interest, or any pecuniary consideration in lieu Company. 
of interest, such interest or consideration shall, for the purposes of 
dividend, be calculated at a rate not exceeding 6 per centum per 
annum, without prejudice to the right of a creditor to receive out 
of the estate any higher rate of interest to which he may be entitled 
after all the debts proved in the estate have been paid in full." It 
was said that the debt proved included interest, and that by the 
very terms of the section such interest must for the purposes of 
dividend be calculated at a rate not exceeding 5 per cent. But 
in my judgment these words of the section can only be applied to 
that part of the debt proved in respect of which a creditor is entitled 
to receive a dividend, and rule 11 of the Second Schedule to the 
Bankruptcy Act, 1883, provides that, if a secured creditor assesses 
the value of his security for the purpose of proof he shall be 
entitled to receive a dividend only in respect of the balance due to 
him after deducting the value so assessed. It seems to me that 
section 23 is only applicable to the balance in respect of which a 
dividend is payable. The words of the section in my opinion admit 
of this construction. It may be that the words also admit of the 
construction sought to be put upon them by the trustee. But it 
seems to me that the latter construction would work grave injustice. 
It cannot be intended to put a secured creditor in a different posi- 
tion according as he realises his security or assesses its value. It 
seems plain that the amount on which he is to receive dividend 
ought to be the same in either case. Now rule 9 of Schedule 2 
provides : " If a secured creditor realises his security, he may prove 
for the balance due to him, after deducting the net amount 
realised." This seems to make it plain that if the balance remain- 
ing after deducting the net amount realised includes no interest 
section 28 can have no application ; and it seems to me to follow 
that if the balance remaining after deducting the assessed value 
includes no interest section 23 ought to have no application. It is 
to be observed that under the Bankruptcy Act, 1869, Rule 99 of 
the Rules of 1870, a secured creditor who proved and assessed the 
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1893. Talne of bis security was deemed to be a creditor only in respect of 

In ri tbe balance due to bim after deducting tbe assessed value of snob 

^Ex^PABnT** security, and I do not tbink tbat if tbe legislature bad meant 

THBDMcouNTmaterially to alter tbe position of secured creditors it would bave 
Bamkiko 

CoMPAKT. left tbat intention to appear by tbe mere differences between tbe 
wording of Bule 11 of Scbedule 2 and Rule 99 of tbe Bankruptcy 
Rules, 1870, 

I bave only to add tbat tbe general rigbt of a secured creditor to 
allocate bis security to tbat part of bis debt in respect of wbicb be 
bad no rigbt of proof, was not disputed by tbe counsel for tbe 
trustee. Ex parte Hunter (6 Ves. 94) and Ex parte Glyn (1 M. D. 
& D. 25) are autborities under former statutes for tbis proposition. 

Application allowed. 

Solicitors : Steadman, Van Praagh, Sims, dt Co., for tbe Dis- 
count Banking Company. 
Adams dt Adams, for tbe official receiver. 
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In re BAKGEN, Ex parte HASLUCK. ^^^ 

Mr. JusncB 
Bankruptcy Act, 1883, section 44 Yavohan 

Bill of sale — Second bill of sale in svhsiitution of first — Payment of principal and 1893. 
interest by instalments— Formr— Bills of Sale Act, 1882 (45 oft 46 Vict. c. 43), ^ 

sedum 9, and Schedule, October 31#/, 

and 

A bill of sale was given by the debtor to secure the repayment of ^00 November lUA, 
with interest at 6d, in the pound per month, the principal sum together 
with the interest then due to be paid oflf by weekly payments of 
£2 es.2d. 

After the bankruptcy, the debtor gave to the same person a second bill 
of sale in substitution for the first one, and in practically the same terms, 
the grantee being unaware at the time that the debtor had become 
bankrupt. 

On application by the trustee to set aside the bills of sale, 

Hdd : That the second bill of sale having been given under a mistake 
of fact, and after the bankruptcy, was altogether nugatory, and did not 
operate to cancel the first bill of sale. 

That the first bill of sale was not void because it provided for payment 
of principal and interest by instalments and did not limit the number of 
instalments which were to be paid, the Form in the Schedule to the Bills 
of Sale Act, 1882, beiug open to the same objection. 

Note. — Owing to very serious illness the Editor is indebted for a note of 
this case to the kindness of Walter B, Yates, Esq,, Barrister-at-Law. 

± HIS was an Application by the trustee in the bankruptcy for 
an order to set aside two bills of sale which had been given by the 
debtor. 

On January 18th, 1892, the debtor, G. Bargen or Von Bargen, 
executed a bill of sale of certain chattels in favour of the London 
and Westminster Loan and Discount Company, Limited, whereby 
it was witnessed that in consideration of £125 2«. 2d. paid to one 
Arthur Price in discharge of an existing bill of sale, at the mort- 
gagor's request, and j£94 Us. lOd. now paid to the mortgagor, the 
mortgagor assigned to the Company the chattels set out in the 
Schedule '' to hold the same by way of security in manner herein- 
after appearing of the sum of £200 and interest thereon, at the 
rate of 6(2. in the pound per month. And the said mortgagor doth 
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1893. further agree and declare that he will duly pay to the said company 

In ri the principal sum aforesaid, together with the interest then due by 

^^Tj^TM ^^^'^^y paynients of £2 6«. 2d., the first of such payments to be 

Hasluck. made on the 25th day of January instant, and the like payment to 

be made on the Monday of each and every succeeding week nntil 

the whole be paid.'' Then followed covenants to keep the chattels 

insured, and to produce the policy and receipts : to pay the rates 

and taxes in respect of the premises where the chattels were, and a 

proviso that the chattels, &c. should not be liable to seizure for 

any cause other than those mentioned in the Bills of Sale Acts. 

On November 15th, 1892, a bankruptcy petition was presented 
against the debtor, the act of bankruptcy alleged being the failure 
of the debtor to comply with the requirements of a bankruptcy 
notice. 

On December 20th, 1892, a receiving order was made against 
the debtor on which he was adjudicated bankrupt. 

On January 30th, 1898, the bankrupt executed a second bill of sale 
in substitution of the first bill of sale, in favour of the same London 
and Westminster Loan and Discount Company, Limited, and in 
like terms as the first, except that the principal sum secured was 
£148 12«. 6c2., and the weekly instalments £1 5$. 

The company were not aware at the time when they accepted 
the second bill of sale that a receiving order had been made against 
the debtor, or that he had been adjudicated bankrupt. 

The trustee in the bankruptcy now applied to set the bills of 
sale aside. 

Mtiir Mackenzie (Crispe with him) : for the trustee. 

The second bill of sale was executed by the debtor in substitu- 
tion of the first bill. This operated as a cancellation of the first 
bill of sale. (Counsel referred to Sinale v. Burr, L. R. 8 C. P. 
64: 42 L. J- C. P. 20: 27 L. T. 555: 21 W. R. 193; Ramsden 
v. Lupton, L. R. 9 Q. B. 17 : 29 L. T. 510 : 22 W. R. 129 ; 
Breswould v. Levison, L. T. 1889, May 11th.) The second bill of 
sale having been given after the bankruptcy is of course void, and 
the company cannot revert to the first bill. But if the first bill of 
sale was not cancelled it is nevertheless bad, because it is not in 
the form prescribed by the Bills of Sale Act, 1882. Under it, it 
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is impossible for the grantor to ^know [if he is paying principal or 1893. 
interest. The weekly payment of £2 6s. 2d. for principal and In as 
interest will not work oat into any definite sum, as no period is ex pabtv 
fixed at which the payments are to cease. (Counsel referred to ^^^^^^<'*- 
Qoldstrom v. Tallerman, L. R. 18 Q. B. D. 1 : 56 L. J. Q. B. 23 : 
55 L. T. 866 ; Edwards v. Marston, L. R. 1891 : 1 Q. B. 225 : 

60 L. J. Q. B. 202 : 64 L. T. 97 : 39 W. R. 165.) Further, 
as a last point, the bill of sale was indexed under the name Von 
Bargen, whereas the bankrupt traded as Bargen. (Counsel referred 
to Ex parte M'Hatiie, In re Wood, L. R. 10 Ch. Div. 398 : 89 
L. T. 378.) 

Cluer: for the London and Westminster Loan and Discount 
Company. 

Under the circumstances the acceptance by the company in 
ignorance that the debtor was a bankrupt of a bill of sale which he 
had no right to give, could not operate to cancel the first bill of 
sale. (Counsel referred to Oummer v. Adams, 13 L. J. Ex. 40 : 
Cooper V. Zeffert, 32 W. R. 402.) Then I say that the insertion 
of the interest does not invalidate the bill of sale. The decisions 
shew that the instalments may be either all principal or all interest, 
and it is no violation of the form if specific instalments happen to 
overlap. In Simmons v. Woodward (L. R. 1892 : App. Cas. 100 : 

61 L. J. Ch. 252 : 66 L. T. 534 : 40 W. R. 641) Lord Halsbury 
held that interest might be included; and Edwards v. Marston 
(L. R. 1891, 1 Q. B. 225) says that instalments may be of interest 
only. 

Vauohan Willums, J. : 
I will just look into the cases. 

November 11th. 

Vauohan Williams, J. : 

Li this case I am asked to declare that a bill of sale, dated Jndgmeat. 
January 13th, 1892, given by the bankrupt to the respondents is 
void as against the trustee. The first ground upon which the 
trustee relies is that this bill of sale was followed by another given 
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1893. by the bankrupt on January 80th, 1898, and it is said that the 

In rb giving of the later bill operated as a surrender of the first bill of 

£^^^^^ sale. And it is further said that the later bill of sale is void, 

Hasluck. because it was given after the receiving order and adjudication 

against the bankrupt. 

Now it is admitted that the respondents were not aware of the 
receiving order or adjudication, and in my judgment it follows that 
the bill of sale which the bankrupt gave, and the respondents took 
in substitution for the former bill, cannot have operated as a sur- 
render or cancellation of the former bill. The bankrupt had no 
interest in or power over the bill which he had given. The equity 
of redemption was in his trustee. The bankrupt had no interest in 
or power over the goods, the subject of the new bill of sale. The 
whole transaction was based on a mistake in fact not law ; and the 
position of the respondents, in my opinion, remains unaltered by 
the giving of the later bill of sale. The intention of the respon- 
dents was dependent upon the fact of a new contract being made, 
and new security being in fact given. 

The next ground of objection was based upon the decision in 
Goldatrom v. TaUerman (L. R. 18 Q. B. D. 1). But I do not 
think that the decision supports the objection. In that case the 
bill of sale provided for the payment of twelve monthly instalments 
of £41 18«. Ad.y together with interest then due, and the bill of 
sale went on to provide, that in defiault of payment of any instal- 
ment, the mortgagor would pay interest thereon. It was contended 
that the word " instalment" properly construed included not only 
the £41 18«. 4d., the aliquot part of the principal, but also the 
interest, and that the proviso, therefore, involved payment of 
interest upon interest. The Divisional Court held that this was 
the construction of the word '' instalment *' in that bill of sale, and 
avoided the bill as reserving interest upon interest. But the Court 
of Appeal took a diflferent view, and held that the word " instal- 
ment " was properly applicable to the aliquot part of the principal 
only. This point does not seem to arise in the present case, 
because the present bill of sale does not contain a default clause. 
Had it done so it probably would have been open to the objection 
sought to be urged against the bill in Ooldstrom v. Tallerman 
(L. R. 18 Q. B. D. 1), for it is obvious that the instalment reserved 



Digitized by 



Google 



HIGH COURT OF JUSTICE. 305 

in the present bill of sale is not an aliquot] part of the principal 1893. 
sum of £200, and may be an aliquot part of the principal sum of Lv rb 
£200, plus the varying sums for the diminishing interest, as the ^x p^^'g 
proper proportion of each weekly instalment is appropriated to the Hasluck. 
payment of the principal. I cannot understand what objection 
there can be to this. The statutory form contemplates that the 
principal sum, together with the interest then due, may be paid by 
equal instalments coyering principal and interest, and the fact that 
it was decided in Goldstrom v. Tallerman (L. R. 18 Q. B. D. 1) 
that the instalments may be limited to principal does not shew that 
the instalments may not cover principal and interest. I asked the 
learned counsel whether ho in fact contended that the sum of 
£2 68. 2d. was not an aliquot part of the principal, pZtt« the amounts 
of the varying interest, and he said he did not. It is quite true 
that the bill of sale does not on the face of it say how many instal- 
ments will be necessary to satisfy the amount secured, but the 
statutory form of bill of sale seems open to the same objection. It 
may be that it involves a difficult calculation to arrive at the 
numbers of instalments, but the answer is that the statutory form 
seems itself to necessitate such a calculation. 

The only remaining point is that the bill of sale was indexed 
under Y, and not B ; as Yon Bargen, and not as Bargen. There 
seems nothing in this point. I am not satisfied that the man's 
name is not Yon Bargen in fact, or that Yon Bargen is not properly 
indexed under the letter Y. It may depend on the size of the Y. 
I do not know. But be this how it may, in my opinion there is 
nothing in the point. 

Application dismissed. 

Solicitors : M. S. Rtibinstein, for the trustee. 
J. C. Jackman, for the company. 
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FBACnCE. 

M^'JcmcB In BE A. & F. ABBOTT, Ex paste THE OFFICIAL 
WaLi^ RECEIVER. 

1893. 

_^ Bankruptcy Act, 1883, uetiont 106 and 112. 

Special case — Consolidation of proceedings— Partners — Dissolution of partnership 
— SvhsequerU separate petitions by each partner — Joint assets a'nd liabilities — 
Power of Cottrt to make order of consolidation. 

If the Court is satisfied that it would be beneficial to all parties inte- 
rested that a consolidation order should be made, the Court has power to 
direct the consolidation of the proceedings under separate petitions hy 
individual members of a partnership, even though the partnership may 
have been dissolved prior to the presentation of such petitions, there being 
joint assets and joint liabilities still existing. 

Note. — Owing to very serious illness the Editor is indebted for a note of 
this case to the kindness of Walter B, Yates, Esq.y Barrister-cU-Law. 

T 

JLHIS was a Special Case for the opinion of the High Coart 
stated by the registrar of the Kochester County Court, sitting as 
Judge in Chambers, under section 97 of the Bankruptcy Act, 
1883, in the following form : — 

1. The above named A. J. Abbott and F. C. Abbott for about 
twenty years prior to the dissolution of partnership hereinafter 
mentioned, carried on business in partnership as yacht and boat 
builders under the style or firm of Abbott Brothers, at Chatham- 
intra- Rochester. There were no other members of the firm, and 
there was no deed of partnership. The partners were entitled to 
assets in equal shares. 

2. About the middle of September, 1892, the partnership was 
dissolved by agreement, but there was no deed of dissolution. 

3. On September 29th, 1892, the partnership assets, other than 
the book debts, such assets consisting of an interest of the partners 
in a lease and certain stock of yacht builders and other effects, were 
sold by auction. 
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4. On October 29th, 1892, each of the above named debtors filed 1893. 
a petition in bankruptcy in the above named Connty Court, and on i^ ^s 
the same day separate receiving orders were made against each xsmiTT 
of such debtors. Summary orders for the administration of the ^ Ex paktb 
estates of the said debtors have been made, and each debtor has Rkcbiteu. 
been adjudged bankrupt, the official receiver being in each case 
trustee. 

5. In the case of A. J. Abbott there are no assets belonging to 
him separately and no separate liabilities. There is against this 
estate a debit balance of £1S 28. 6d. for the costs of the petition. 

6. In the case of F. C. Abbott there are separate assets of small 
value. The separate liabilities amount, according to the debtor's 
statement of affairs, to iE288 15^. 5^., and there is, after paying the 
cost of the petition, a debit balance against the estate of £2 lis. 9d. 
The outstanding assets will, it is believed, realise sufficient money 
to clear off this debit balance. 

7. The assets belonging to the two debtors jointly have been 
got in and realised, and the net proceeds, including the net pro- 
ceeds of the sale of September, 1892, are in the hands of the 
official receiver. The balance to the credit of the joint estate is 
£168 14^., and the liabilities to creditors of the two debtors 
jointly is, according to the debtors' statements, iE444 6a. 8d. 

8. In these circumstances, application was made to the above 
named County Court by the official receiver, that the proceedings 
under the two receiving orders might be consolidated. The Court 
is of opinion that it would be beneficial to all persons interested 
that the consolidation order asked for should be made, but is in 
doubt whether, as there was no partnership subsisting at the date 
of the two petitions, there is jurisdiction to make such an order. 

The question for the opinion of the High Court is : — 
Whether in the circumstances above stated the said County 
Court has jurisdiction to make an order for the consolidation of the 
proceedings. If the opinion of the High Court is in the affirma- 
tive, the order will be made. 

Muir Mackenzie : stated the case. (Counsel referred to In re 
Preston <£ Pearcy, Ex parte the assignees of Pearcy, 7 L. T. 
768 : In re W. W. Trott d T. J. Trott, 7 L. T. 699.) 

X 2 
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1893. Vaughan Williams, J. : 

In KB So far as my memory serves the decisions shew that in practice 

Abbott* consolidation was not limited to cases where the partnership con- 

j„/o^^J^ tinned down to the date of the receiving order — the proceedings 

Ebcbitbb. xmder which it was sought to consolidate. I have really now to 

Judgment. g^y whether the ^Court should exercise its discretion wherever it 

seems that it is to the interest of every one concerned that it should 

do so. I think I may decide that there should be a consolidation 

of these proceedings, and I therefore answer the question asked 

me, in the affirmative. 

Solicitor : The Solicitor to the Board of Trade. 



» 
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FBACnCE. 

In be ERRINGTON, Ex pakte MASON. ^^S2S^^ 

* COURT. 

Bankruptcy Act, 1883, Median 37. Bbpom 

T* ^ ,- Vauohan 

Proof—Mortgage — Assignment of equity of redemption — Interest on mortgage — Williams, J., 

Claim by mortgagee to prove against assignee*s estate for arrears of interest — ^nd 

Conveyancing Act, 1881 (44 cfc 45 Vict c 41), section 26. ^'^93^' ^' 

The mere fact of assignment does not create a personal liability in the «. pei'7I^2Ut 
assignee of the equity of redemption of a mortgage, so as to enable the 
mortgagee to prove for arrears of interest of the mortgage debt against the 
estate in bankruptcy of the assignee. 

But it may be that such a liability may be created by the circumstances 
of some particular case. 

Such a liability will not, however, necessarily be inferred from the fact 
that the assignee has paid the interest for a period of two years in the 
absence of the mortgagor who could not be heard of, and that the days on 
which interest was to be paid under the mortgage have been altered by 
arrangement between the assignee of the equity of redemption and the 
mortgagees who were not parties to the assignment 

Section 26 of the Conveyancing Act, 1881, does not create a statutory 
liability in the assignee to the mortgagee for arrears of interest, so as to 
give a right of proofl 

Note. — Owing to very serious illness the Editor is indebted for a note of 
this case to the kindness of Waiter B. Yates, Esq,, Barrister-at-Law, 

X HIS was an Appeal by the official receiver as tmstee in the 
bankruptcy from an order of the registrar of the County Court at 
Carlisle, by which he admitted a proof for £108 6$. lOd. against 
the debtor's estate. 

On October 14th, 1882, one Nicholson granted a mortgage of 
certain properly to Messrs. Oeldard d Donaldson^ for £600 with 
interest at 4| per cent., payable on April 14th, and October 14th 
in each year. 

On Noyember 14th, 1886, the debtor Errington became the 
purchaser from Nichobon of his equity of redemption for £110, 
the mortgagees not being parties to the transfer. 
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1893. Nicholson then went abroad, and had, it was said, not been heard 

In rb of since. 

Ex parte' After the debtor Errington had purchased the equity of redemp- 

^^^^^' tion he continued to pay interest on the mortgage down to 

December, 1887 ; and it was stated that an arrangement had been 

made by which the days for the payment of interest were changed 

to February and August in each year. 

The estate of the mortgagees was transferred, and ultimately 
became Tested in Geldard alone. 

In May, 1889, a receiving order was made against the debtor 
Errington, upon which he was adjudicated bankrupt ; and a proof 
was subsequently tendered by Geldard against the estate in respect 
of arrears of interest due on the mortgage. 

This proof was rejected by the official receiver as trustee in 
the bankruptcy, but was admitted on appeal by the County 
Court Registrar, after making certain deductions, at the sum of 
£103 68. lOd. 
From that decision the official receiver now appealed. 

Muir Mackenzie : for the official receiver. 

The registrar appears to have thought that a statutory liability 
in the assignee was created by section 26 of the Conveyancing Act, 
1881. That section says, '' (2) There shall be deemed to be included 
and there shall by virtue of this Act be implied in the mortgage 
deed : First, a covenant with the mortgagee by the person expressed 
therein to convey as mortgagor to the effect following (namely) : 
That the mortgagor will, on the stated day pay to the mortgagee 
the stated mortgage money, with interest thereon in the meantime, 
at the stated rate, and will thereafter if and as long as the mort- 
gage money, or any part thereof, remains unpaid, pay to the 
mortgagee interest thereon, or on the unpaid part thereof, at the 
stated rate, by equal half-yearly payments, the first thereof to be 
made at the end of six calendar months from the day stated for 
payment of the mortgage money." No such liability as that 
supposed by the registrar was created by that section. Nicholson 
was the mortgagor, and all the section means is that there shall be 
deemed to be implied a covenant that the mortgagor will pay ihe 
mortgagee. This could never have been intended to make the 
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assignee of the equity of redemption liable. It is clear the assignee 1893. 

is not liable unless he has done something to make himself liable. ii^ he 

There is no privity of contract between him and the mortgagee. ^^p°^' 

The mere payment of interest for two years is certainly not Masox. 
sufficient to make him liable. (Counsel referred to Ancaster v. 
Mayer, 1 Wh. & Tud. 533 ; Woods v. Huntingford, 3 Yes. 128.) 

F. C. WiUis: for Mr. Geldard. 

The dates of the payment of interest were altered as between 
the mortgagees and the assignee. There was thus a variation of 
the original debt. The mortgagees accepted Errington as the 
person to whom they should look for their interest, and he took 
upon himself the liability. (Counsel referred to Butler v. Butler, 
5 Yes. 534.) The mortgagor has gone abroad, and the mortgagees 
have no one but Errington and the estate to look to. There need 
not be privity of contract. Further, Errington has admitted his 
liability by paying interest regularly down to 1887. If Nicholson 
bad been here we should have sued him, and he would have 
brought in Errington. 

Yauohan Williams, J. : 

I am of opinion that this appeal must be allowed. It was an jadgment. 
appeal against the order of the registrar of the County Court who 
allowed a proof by the mortgagee against the assignee of the equity 
of redemption of the mortgage. It is quite plain that there will 
be no liability by the assignee of an equity of redemption to the 
mortgagee on the covenants of the mortgagor contained in the 
mortgage, and under those circumstances one asks oneself what is 
the basis of proof in this case. ' It is admitted that the mere fact 
of assignment will not create a personal liability in the assignee of 
the equity of redemption to the mortgagee, although undoubtedly 
an assignment may take place under circumstances which give rise 
to a liability in the assignee of the equity of redemption to 
the mortgagee. But no such circumstances are suggested here. 
The mortgagees were no parties to the transaction, and there is 
nothing that can be relied upon which imports a liability by the 
assignee to the mortgagee. 

What Mr. Willis contends is, that something has happened since 
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1893. which raises such a liability, tIz. : — ^that the mortgagor absconded, 
In re Aiid having absconded, that the mortgagees obtained the interest 
^Ix^AR^a' ^^^ *^® assignee of the equity of redemption ; and he asks us to 
Mason, infer that some new liability arose thereby of the assignee to the 
mortgagee. There is, in my opinion, no ground for such an 
inference. The payment of interest by the assignee to the mort- 
gagee can be explained. The assignee would be willing to pay 
interest as a Tolunteer in order to prevent the mortgagees from 
enforcing their remedy by foreclosure or sale. Then I asked the 
learned counsel to say upon what basis he places the liability. Was 
it novation ? He could not say : nor could he say that the mort- 
gagor was released. As I understand, the release of the original 
debtor is the consideration for the new debtor taking over the 
liability. It is possible there might be some other consideration. 

With regard to the suggestion that section 26 of the Con- 
veyancing Act, 1881, creates a statutory liability in the assignee, 
there is no ground for that suggestion. That section says that 
whether there is or is not a covenant to pay by the mortgagor, such 
a covenant is to be implied, and this raises a personal liability in 
the mortgagor to the mortgagee. 

Kennedy, J. : 

I am of the same opinion. 

Appeal allowed. 

Solicitors: Nicholson, Graham d Oraham, for the official 
receiver. 
Wright d Brown, Carlisle, for Mr. Geldard. 
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DIGEST OF CASES REPORTED IN THIS VOLUME. 



ACT OF BAKKBJJTTCY,'\--^See Siiao Deed of Assignment 

Assignment of Property for benefit of Creditors generally.}— -WiGre a debtor 
executed a deed by which he granted and assigned all his property, except 
leaseholds, to trustees in trust for realisation and division amongst all his 
creditors as in bankruptcy; and the deed further contained a declaration of 
trust in respect of the leaseholds, by which the debtor was to stand possessed of 
all leaseholds and leasehold interests in trust for and to convey and assure the 
same as the trustees might direct. 

Held (Lord EsHEB, M.R., dissenting) : That the deed in question was a con- 
veyance or assignment of the debtor's property to trustees for the benefit of his 
creditors generaUy within the meaning of section 4, sub-section 1 (a) of the 
Bankruptcy Act, 1883 ; and that the execution of it was, therefore, an act of 
bankruptcy. In re Hughes, Ex parte Hughes p. 91 

Departure of Debtor with Intent to Defeat Creditors,']— -On January 28th, 1893, 
the debtor departed from his dwelling-house, and on the same day a hat bearing 
his name was found in the neighbouring canal. A letter was also received from 
the debtor by his manager intimating that before such letter arrived he would 
be out of his trouble. The evidence showed, however, that at the time of his 
going away the debtor was in very embarrassed circumstances, and that, on the 
day before, he had collected about £25 from persons who owed him money, 
which sum he took with him. He also took his best clothes, clean linen, and 
such jewellery as he possessed. The canal was thoroughly dragged by the police, 
but nothing was found. 

Held : That, under the circumstances, the Court was not bound to presume 
that the debtor was dead ; and that substituted service of a bankruptcy petition 
presented against the debtor alleging the departure of the debtor as the act of 
bankruptcy, would be allowed by advertisement of such petition in certain 
specified local and London newspapers. In re Lewis, Ex parte Becker . p. 141 

Notice of Suspension of Payment.]— (1) A document sent by a debtor to a 
creditor may be looked at by the Court for the purpose of deciding whether or 
not it amounts to a notice of suspension of payment within the meaning of 
section 4, sub-section 1 (h) of the Bankruptcy Act, 1883, although such docu- 
ment is headed ** Private and Confidential : Without prejudice." 

The rule which excludes documents marked ** without prejudice*' has no 
application to a document which in its nature and character may prejudiciaUy 
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affect the person to whom it is addressed if he should reject the terms offered 
thereby ; and it does not therefore apply to a notice of an act of bankruptcy. 

Neither does the rule apply unless some person is in dispute or negotiation 
with another, and terms are offered for the settlement of the dispute or 
negotiation. 

The Ck>urt is necessarily entitled, therefore, to look at the document in order 
to determine whether the conditions under which the rule alone applies, exist. 
In re Daintrey, Ex parte Holt p. 168 

(2) A circular addressed by the debtor's solicitor to all the creditors, after 
explaining the state of the debtor's affairs, which showed imsecured creditors to 
the amount of £640, with assets £60, and that the stock-in-trade of the debtor 
had been sold off, continued : — ** The debtor's friends are willing to come forward 
to help him to arrange his affairs, if it can be done without resort to bankruptcy, 
and I am instructed by them to offer for your acceptance a comi)Osition of 3«. in 
the pound payable at three and six months. This composition, if accepted, will 
be fully secured, and I shaU be obliged by your at once informing me what you 
will do in the matter." A creditor's petition alleging the circular as an act of 
bankruptcy under section 4, sub-section 1 (h) of the Bankruptcy Act, 1883, was 
dismissed by the County Court registrar on the ground that no act of bankruptcy 
had been proved. 

Held : That the order dismissing the petition of the creditor must be set aside. 

And that, it appearing that such petition was dismissed on December 12thy 
1892, and that on December 14th, 1892, a receiving order was made against the 
debtor on his own petition, upon which he had been adjudicated bankrupt, the 
proper order would be to direct that the receiving order made against the debtor 
should be amended as if dated December 12th, 1892, such receiving order to be 
deemed to be made on the petition of the creditor. In re JohnSy Ex parte 
Spears p. 190 

ADMINISTEATION IN BANKEUPTCY OP ESTATE OF DECEASED 
INSOLVENT.]— The right to get administration of the estate of a deceased 
insolvent debtor under section 125 of the Bankruptcy Act, 1883, is not an abso- 
lute right; and just as the Court has a discretion in making a receiving order 
against a living debtor under section 7 of the Act, so it has the like discretion 
in the case of a petition under section 125. 

An action having been commenced against a firm for money lent, one of the 
partners died on the day of the service of the writ ; but the action was con- 
tinued and judgment obtained against the survivors. A petition was subse- 
quently presented in the County Court by the plaintiff in the action under 
section 125 to have the estate of the deceased administered in bankruptcy, 
which was allowed by the registrar. 

Held : That the debt due from the deceased as a member of the firm was not 
extinguished by the judgment against the survivors, although the remedy to 
recover it was altered by the death : that the debt was sufficient to support the 
petition ; and that the Court in its discretion would allow the petition, but would 
under the circumstances order the proceedings to be transferred to London, the 
official receiver in London to be trustee. In re Outram, Ex parte Aehworth . 

p. 288 



Digitized by 



Google 



DIGEST OF OASES. 815 

" ADULT INMATE."]— An order was made by tlie County Court registrar 
directing that a bankruptcy notice issued against the debtor should be deemed to 
have been duly served on him by delivery of such notice to ** some adult 
inmate " at the debtor's usual residence. The bankruptcy notice was delivered 
to a servant girl in the employ of the debtor at his residence, whose age was 
alleged to be fourteen years. A receiving order was subsequently made against 
the debtor upon a petition which alleged as the act of bankruptcy, the non-com- 
pliance of the debtor with the requirements of the bankruptcy notice in question. 
The debtor appealed against this order on the ground that the bankruptcy notice 
had not been properly served. 

Hdd : That, looking at all the circumstances, there appeared to be a grave 
amount of uncertainty whether the order for substituted service of the bank- 
ruptcy notice had been duly complied with: and that the proper course was 
that the case should go back to the County Court to be reheard. 

On the rehearing, it being admitted that the age of the servant girl on whom 
the notice had been served was thirteen years and five months, the receiving 
order made against the debtor was rescinded. In re Evance, Ex parte Evance 

p. 146 

AMENDMENT— 0/ Bankruptcy Kotice,']— On January 19th, 1893, judgment 
was recovered against the debtor for the sum of £219 debt and costs, and execu- 
tion was afterwards issued. On the promise of the debtor's wife, however, to 
pay £200 within a certain time such execution was withdrawn, and at the same 
time a sum of money was actually paid to the creditor in respect of interest and 
costs, thereby reducing the whole amount due on the judgment to £200 only. 
The £200 was not paid at the time agreed upon ; and on March 9th, 1893, a 
fresh execution was issued imder which the sheriff again seized, but the goods 
being claimed by third parties, an interpleader summons was on March 18th, 
1893, taken out by the sheriff. On March 23rd, 1893, a bankruptcy notice 
under section 4, sub-section 1 {g) of the Bankruptcy Act, 1883, was issued from 
the County Court against the debtor at the request of the judgment creditor's 
solicitor, such notice requiring payment by the debtor, within seven days, of the 
whole sum of £219. On March 27th, 1893, an order was made on the inter- 
pleader directing the sheriff to withdraw on payment by the claimant of £45, 
which sum was paid to the sheriff and he accordingly withdrew. On March 
28th, 1893, the bankruptcy notice issued on March 23rd was served upon the 
debtor. On an application by the debtor, to set aside the bankruptcy notice, 
the County Court registrar refused the application, but he amended the bank- 
ruptcy notice by reducing the sum claimed by it to £155, and directed the notice 
to be re-served. 

Held : That the mistake of the £45 in the notice was not under the circum- 
stances a mere formal mistake which the Court had a right to amend, but was a 
substantial mistake which vitiated the bankruptcy notice: and that the applica- 
tion of the debtor ought, therefore, to have been allowed. 

That although bound by the principle of the case of In re Bates, Ex parte 
Lindsey (see ante, Vol. lY. p. 192), in so far as it lays down the rule that not 
every mistake in a bankruptcy notice will render such notice void, the Court 
will not be inclined to extend such principle, it being of opinion that the judg- 
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ment of the Court in that case went yery far indeed when it held that a mistake 
of £20 in a bankruptcy notice was a mere formal defect. In re Miller , Ex parte 
Miller p. 183 

APPEAL — From County Court."] — ^An appeal will lie from an order made on the 
rehearing of a matter in the Ck>unt7 Oourt, although the order originally made 
by the Court has not been yaried on such rehearing. In re Aehworth <fe Out' 
ram, Ex parte Ashworth & Outram p. 176 

APPEOPEIATION.]— See Specific Appropriation. 

ABRANGEMENT.]~See Scheme of Arrangement. 

ASSETS— Cont^aum o/.] — By a deed executed at the time when the bankrupt 
was taken into partnership by his father in a banking business it was proyided 
that the capital of the said partnership then was and should during the continu- 
ance of the partnership remain the sole property of the father, as well as the 
reserye fund set aside by him to proyide for bad debts. In the eyent of the death 
of the father during the lifetime of the son and during the continuance of the 
partnership, the name of the father was to remain in the firm, and all the 
capital employed by the father in the business at the time of his death was to 
remain therein and be employed by the son in carrying on the business for the 
period of one year, the son depositing with the executors of the father sufficient 
security for the repayment of the said capital with interest. And from and after 
the end of the term of one year the son should be absolutely entitled to the 
whole of the capital and profits of the business on payment to the executors of a 
sum of money equal to the amount or yalue of the whole of the capital (whether 
as reserye fund or otherwise) which might happen to be inyested by the father 
in the business at the time of his death. It was further proyided that on the 
death of either partner during the continuance of the partnership, the suryiying 
partner, his executors or administrators, should, if required, execute and 
deliyer a bond in a sufficient penalty to the executors or administrators of the 
deceased partner for indemnifying him and the estate of the deceased partner from 
the debts, engagements, and liabilities of the partnership, and from all expenses 
on account of the same, and the executors or administrators of the deceased partner 
should, if required, (subject to the proyisions of the last-mentioned clause), release 
and assign unto the suryiying partner, his executors or administrators all their 
share, right, title and interest in the capital and property of the partnership and 
empower them to recoyer and receiye the same. The father died during the 
lifetime of the son, and the son after carrying on the business for a time became 
bankrupt. On application by the trustee in the bankruptcy for an order declar- 
ing that all the assets formerly belonging to the partnership had at the com- 
mencement of the bankruptcy become the separate property of the bankrupt 
and yested in the trustee as part of his separate estate. 

Held: That the partnership deed had not the effect of conyerting the part- 
nership assets into the separate estate of the son : that the agreement was an 
executory rather than an executed one ; and that, at any rate, upon the true 
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construotioii of the deed it was only to vest the assets in the son subject to the 
payment of the capital. In rt ffead^ Ex parte Kemp . . . . p. 76 

ASSIGNMENT.]— See Deed of Assignment. 

ASSUBANOE.]— See Bill of Sale. 

BANKEBB— Failure o/.] — On the failure of the debtors, who carried on busi- 
ness as bankers in the country, a claim was made by certain customers that 
they were entitled to have paid in full out of moneys in the hands of the London 
agents of the debtors, three cheques drawn by them upon the debtors' bank in 
favour of third parties, and also a sum of 1,0432., being the amount of cash and 
London and country cheques paid in to the London agents of the debtors by 
the customers to the credit of their current account with the debtors shortly 
before the receiving order. 

Held : That the question depended on whether the moneys in the hands of 
the London agents of the debtors was held by them specifically appropriated in 
favoiLT of the customers, and that unless the debtors through their London 
agents received those sums, not as bankers in the ordinary course but as the 
agents of the customers for collection and specific appropriation, the customers 
could have no claim to the moneys : that as a matter of fact the Court was of 
opinion that there was no ground for holding that any of the simis claimed were 
specifically appropriated when paid in, or that there was anjrthing in the course 
of business with the London agents who received the amounts which amounted 
to an appropriation ; and that the claim must therefore be disallowed. 

That one test to be appUed was to consider whether, if during the time 
occupied by the collection of the country cheques paid in, the customers had 
drawn a cheque on the debtors and that cheque had been presented for payment 
at their bank and had been dishonoured by them at a time when the customers* 
account was in credit to the extent of the cheque if the amount of the uncol- 
lected country cheques was included, the customers would have a right of action 
for such dishonour ; and that, on applying that test, the Court had come to the 
conclusion that under the circumstances such right of action would arise. 

That the inference of fact drawn by the Court in the case of Thompson v. Giles 
(2 B. & C. 422), in respect of short or undue bills, was largely grounded on the 
bills not being due and the entry in the cash column of the banker's book being 
for a full amount of bill without any deduction for the time which the bill had 
to run, which negatived the inference that the bankers intended to take the 
bill ; and that the same reasoning had no application to the case of an instru- 
ment payable on demand. In re Mills, Bawtree <fc Co,y Ex parte Stannard <fc 
others p. 193 

BANKBUPTCY NOTICE.]— Although the Court has power on the hearing of 
a bankruptcy petition, where the alleged act of bankruptcy is the failure of the 
debtor to comply with the requirements of a bankruptcy notice, to go behind 
the judgment and enquire into the validity of the debt ; yet it would seem that 
the Court has no power to do so on the hearing of an application by the debtor 
to set aside the bankruptcy notice, the only reasons which can then be enter- 
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tained by the Court being those spedEed in section 4, sub-section 1 {g) of the 
Bankruptcy Act, 1883, viz. : — that the debtor has a counterclaim, set-off, or 
cross-demand which equals or exceeds the amount of the judgment debt, and 
which he could not set up in the action in which the judgment^was obtained. In 
re Easton, Ex parte Dixon p. Ill 

Against Married Woman,'] — A bankruptcy notice under section 4, sub-section 
1 (jg) of the Bankruptcy Act, 1883, cannot be issued against a married woman. 
In re Lynes, Ex parte Lester d; Co p. 124 

Substituted Service o/.] — An order was made by the County Court registrar 
directing that a bankruptcy notice issued against the debtor should be deemed 
to have been duly served on him by delivery of such notice to ** some adult 
inmate " at the debtor's usual residence. The bankruptcy notice was delivered 
to a servant girl in the employ of the debtor at his residence, whose age was 
alleged to be fourteen years. A receiving order was subsequently made against 
the debtor upon a petition which alleged as the act of bankruptcy, the non- 
compliance of the debtor with the requirements of the bankruptcy notice in 
question. The debtor appealed against this order on the ground that the bank- 
ruptcy notice had not been properly served. 

Held : That, looking at all the circumstances, there appeared to be a grave 
amount of uncertainty whether the order for substituted service of the bank- 
ruptcy notice had been duly complied with : and that the proper course was 
that the case should go back to the County Court to be reheard. 

On the rehearing, it being admitted that the age of the servant girl on whom 
the notice had been served was thirteen years and five months, the receiving 
order made against the debtor was rescinded. In re Evance^ Ex parte 
Evance p. 146 

Amendment o/.] — On January 19th, 1893, judgment was recovered against 
the debtor for the sum of 219Z. debt and costs, and execution was afterwards 
issued. On the promise of the debtor's wife, however, to pay 200^ within a 
certain time such execution was withdrawn, and at the same time a siun of 
money was actually paid to the creditor in respect of interest and costs, thereby 
reducing the whole amount due on the judgment to 200^ only. The 200/. was 
not paid at the time agreed upon ; and on March 9th, 1893, a fresh execution 
was issued under which the sheriff again sei^sed, but the goods being claimed 
by third parties, an interpleader summons was on March 18th, 1893, taken out 
by the sheriff. On March 23rd, 1893, a bankruptcy notice under section 4, sub- 
section 1 {g) of the Bankruptcy Act, 1883, was issued from the County Court 
against the debtor at the request of the judgment creditor's solicitor, sudi notice 
requiring payment by the debtor, within seven days, of the whole sum of 219/. 
On March 27th, 1893, an order was made on the interpleader directing 
the sheriff to withdraw on payment by the claimant of 45/., which sum was 
paid to the sheriff and he accordingly withdrew. On March 28th, 1893, 
the bankruptcy notice issued on March 23rd was served upon the debtor. On 
an application by the debtor to set aside the bankruptcy notice, the County 
Court registrar refused the application, but he amended the bankruptcy notice 
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by reducing tlie sum claiined by it to 155/., and directed the notice to be re- 
served. 

Held : That the mistake of the 451, in the notice was not under the circum- 
stances a mere formal mistake which the Court had a right to amend, but was 
a substantial mistake which vitiated the bankruptcy notice: and that the 
application of the debtor ought, therefore, to have been allowed. 

That although bound by the principle of the case of In re Bates, Ex parte 
Lindsey (see ante, Yol. lY. p. 192), in so far as it lays down the rule that not 
every mistake in a bankruptcy notice wiU render such notice void, the Court 
will not be inclined to extend such principle, it being of opinion that the judg- 
ment of the Court in that case went very far indeed when it held that a mistake 
of 20/. in a bankruptcy notice was a mere formal defect. In re Miller, Ex parte 
Miller p. 183 

Against Partnership Firm.'] — Although judgment has been obtained against a 
firm in the name of the firm, and a bankruptcy notice in respect of that judg- 
ment served upon the firm, the requirements of which are not complied with, a 
receiving order cannot be made against the firm, if one of the partners is an 
infant. 

The debtors carried on business together in partnership, one of them being an 
infant. An action was brought against the debtors in their firm name, in which 
judgment was obtained against them, and thereupon a bankruptcy notice imder 
section 4, sub-section 1 {g) of the Bankruptcy Act, 1883, was issued by the 
judgment creditors against the firm. The requirements of this notice were not 
complied with and the creditors presented a bankruptcy petition against the 
firm on which a receiving order was made by the registrar. 

Held : That the receiving order was bad and must be set aside ; and that the 
bankruptcy petition on which it was founded must be dismissed. In re Beau^ 
champ Brothers, Ex parte O. TF. Beauchamp, p. 277 

BILL OF SALE— 5Aerty*« Receipt,] — Although a document may be in form a 
receipt given by the sheiiff on the sale of goods, if such document really is an 
embodiment of the contract made by the sheriff with the purchaser, and was 
intended by the parties as such, it amounts to an assurance, and must be regis- 
tered as a bill of sale. 

Goods seized by the sheriff under a writ of execution were sold privately by 
leave of the Court, and a receipt was given by the sheriff to the purdiaser in the 

following form: — ** Eeceived from, &c the sum of 122Z. U. 9d, 

being for the goods, chattels, and effects now in and upon the premises. No. 471, 
Bethnal Qreen Bead, which were seized by the sheriff of the county of London 
under and by virtue of a writ oifi, fa,^ and hereby sold as far as he lawfully can 
or may, without any warranty of title and with the consent of the defendant, 
who is a builder, and under an order of the Master, dated, &c." 

Held : That the document in question was a bill of sale within the meaning of 
the BiUs of Sale Act, 1878, and not being registered must be declared void. In 
re Hood, Ex parte Blandford; In re Hood, Ex parte Burgess, . . . p. 231 

Form of], — (1) A bill of sale was given by the debtor to secure the repay- 
ment of 200/., with interest at 6<2. in the pound per month, the principal sum 
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together with the interest then due to be paid off by weekly payments of 21. Se. 2d, 
After the bankruptcy the debtor gave to the same person a second bill of sale in 
substitution for the first one, and in practically the same terms, the grantee 
being unaware at the time that the debtor had become bankrupt. On application 
by the trustee to set aside the bills of sale, 

Held : That the second bill of sale having been given under a mistake of fact 
and after the bankruptcy was altogether nugatory, and did not operate to cancel 
the first bill of sale. 

That the first bill of sale was not void because it provided for payment of 
principal and interest by instalments and did not limit the number of instal- 
ments which were to be paid, the form in the schedule to the Bills of Sale Act, 
1882, being open to the same objection. In re Bargen^ Ex parte Haduck. p. 301 

(2) A bill of sale given by way of security for the payment of money by the 
grantor must be in the form contained in the schedule to the Bills of Sale Act, 
1882, and unless it is in that form it is wholly void. 

Thus, where a bill of sale in form absolute was given to secure a loan of 
1,0002., and the goods having been subsequently taken possession of by the 
trustee in the bankruptcy, the bill of sale holder applied to the Court for an order 
that the goods belonged to him. 

Held : That the applicant had made out no title ; that his only title was by 
virtue of the bill of sale, and that the bill of sale not being in the proper form, 
was void. In re Linton, Ex parte Firday p. 258 

BONUS COVENANT.]~See Proof. 

BOVILL'S ACT.]— Where an advance of money has been originally made to 
a person carrying on business upon such terms that the transaction falls within 
the provisions of Bovill*s Act, the greatest care must be exercised by the person 
making such advance if he wishes afterwards so to vary the loan as no longer to 
fall within that Statute. 

It is not sufficient for this purpose that a new agreement is entered into 
between the lender and the borrower by which, instead of receiving a share of 
the profits, the lender is for the future to be paid interest at a fixed rate ; nor is 
it sufficient that the person who has obtained the advance should bring the 
money by arrangement with the lender and hand it over to him upon the imder- 
standing between them that the moment he has done so it shall be handed back 
upon new terms. 

But the money advanced must be in fact repaid to the lender without any 
understanding or arrangement whatsoever, and the first transaction must be 
absolutely closed before any new transaction is attempted to be entered into. 

The question to be considered is whether there has been more than one 
advance ; and if there has been only one advance which was within Bovill's Act, 
the transaction will still remain within that Act no matter how many times the 
terms of the loan may have been altered. 

Where a sum of 20,0002. was advanced to the debtor by his brother in 1880 
under an agreement which admittedly fell within Bovill's Act ; but in 1886 a 
new agreement was entered into between the parties by which the loan was for 
the future to be continued on payment to the lender of a fixed rate of interest at 
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10 per cent., and the evidence showed that at the time of the new arrangement 
an offer was made by the borrower to repay 20,000/., which was declined. 

Hdd : That the transaction which took place did not amount to a repayment 
of the original advance and a new advance upon such terms as to take the case 
out of Bovill*8 Act ; and that the proof of the lender tendered in the bankruptcy 
in respect of the advance must, therefore, be postponed. In re Hildeaheimy 
Ex parte Smith p. 238 

CHEQUE.]— See Bankers. 

COMMITTAL — 0/ Trtistee,'] — Where a trustee under a deed of arrangement 
failed to comply with an order of the Court directing him to obey a previous 
order of the Board of Trade by which such trustee was required, under section 
25 of the Bankruptcy Act, 1890, to furnish accounts, and application was in 
consequence made by the Board of Trade for his committal. 

Held : That an order of committal must be made ; but that such order would 
not issue for a fortnight and not go out at all if within that time the trustee 
complied with the terms of the order previously made against him. In re 
Oallanty Ex parte the Board of Trade p. 128 

CONSOLIDATION— 0/ Joint and Separate Estates,']— li would seem that the 
old exception to the rule as to the distribution of joint and separate estates that 
where the estates are so inextricably blended as to render it impracticable to 
keep them distinct the Court will order them to be consolidated, still exists. 

But the mere fact that difficulties are likely to arise in the distribution with 
regard to the investigation of proofs and whether certain creditors originally 
were joint or separate creditors, will not of itself justify the Court in making 
an order for consolidation. 

In March, 1891, two traders who had originally carried on business separately, 
entered into partnership. In May, 1891, a receiving order was made against 
the partners, upon which they were adjudicated bankrupt. The joint liabilities 
amounted to about 1,240/., and the joint assets were estimated at about 900/. 
The separate liabilities of the debtors were about 230/. and 20/. respectively. 
About the time of the presentation of the petition one of the debtors became 
entitled to a sxmi of 988/. under his father's wiU ; and on the application of the 
trustee the County Court judge subsequently made an order consolidating the 
estates on the ground that they were so blended together that they could not be 
kept separate, and that an order for consolidation would be for the general 
benefit of the creditors. 

Held: That, assuming the existence of the rule that where the joint and 
separate estates are so blended together as to render it impracticable to keep 
them separate the Court will consolidate them, the present case did not come 
within that rule; and that the order of the County Court judge could not, 
therefore, be supported. In re Kriegel, Ex parte Trotman . . . p. 99 

0/ Separate Petitions,'] — ^If the Court is satisfied that it would be beneficial to 
all parties interested that a consolidation order should be made, the Court has 
power to direct the consolidation of the proceedings under separate petitions by 
individual members of a partnership, even though the partnership may have 

M.B.^VOL. X. Y 
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been dissolyed prior to the presentation of such petitions, there being joint 
assets and joint liabilities still existing. In re A. A F. AhboU, Ex parte t?ie 
Official Receiver p. 306 

" CONTRACrriNG DEBTS.'']--See 0ffi4nal Beceiver. 

CONVERSION OF ASSETS.]— See Assets. 

CONVEYANCING ACT, I881.]--See Equity of Bedemption. 

COSTS — 0/ Solicitor.^— 'The debtor, who was then indebted to his solicitor in 
the sum of 40^ for costs, consulted the solicitor as to his position, with the 
result that it was decided that a balance sheet should be prepared and a meeting 
of the creditors called. The solicitor declined to act for the debtor on credit, 
and a sum of 15/. was accordingly deposited by the debtor with the solicitor, 
to be applied by him in payment of future costs. After services to the amount 
of about 3/. had been rendered by the solicitor, the debtor committed an act of 
bankruptcy by executing a deed of assignment for the benefit of his creditors, 
upon which he was subsequently made bankrupt. On application by the official 
receiyer as trustee in the bankruptcy, the County Court judge refused to allow 
the solicitor to retain the balance of 121, in respect of services rendered after 
the act of bankruptcy, and directed him to hand such balance over to the 
trustee ; and this decision was subsequently affirmed by the Divisional Court in 
Bankruptcy (see ante, Vol. IX., p. 309). 

Held : That by virtue of the relation back of the title of the trustee in the 
bankruptcy, the money in question became the trustee*s money on the execution 
of the deed of assignment : that the authority given by the bankrupt to the 
solicitor to do the professional work for him was revoked by the bankruptcy ; 
and that the solicitor was not entitled to apply the money to the payment of 
costs incurred by him on behalf of the bankrupt after the commencement of 
the bankruptcy. 

That the solicitor was not entitled under section 38 of the Bankruptcy 
Act, 1883, to set off the balance in his hands against the old debt of 40Z., which 
was owed to him by the debtor. 

The decision in the case of In re Sinclair, Ex parte Payne (see anie. Vol. II., 
p. 225 ; L. B. 15 Q. B. D. 616), by which money bond fide paid by a debtor 
to his solicitor for expenses in opposing bankruptcy proceedings cannot be 
recovered back by the trustee, will not be extended. In re Pollitt, Ex parte 
Minor p. 35 

0/ Sheriff,'] — (1) Where goods of a debtor have been seized by the sheriff in 
one place, and subsequently another writ of fi, fa, against the same debtor is 
handed to him for execution, the sheriff is not entitled to charge a levy fee or 
mileage for a second seizure under such second writ unless there is in fact a 
fresh seizure in a different place. 

If the sheriff, when the second writ is delivered to him, has seized goods 
under the first, he may be said, immediately upon the delivery of the latter 
writ, to have seized the goods under that also. 
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On application by the sherift for his costs of the executioii under section 11, 
sub-section (1), of the Bankruptcy Act, 1890, objection was taken, that although 
the total amount of the goods seized waa more than sufficient to pay the sheriff's 
claim, certain goods in respect of which costs had been incurred had proved to 
be worth nothing to the bankrupt's estate, since subsequent to the delivery of 
them by the sheriff to the official receiver a distress had been put in by the 
landlord with the result that no money was yielded to the estate by the sale of 
those goods. 

Hdd : That the sheriff had nothing to do with what happened to the goods 
after they had been handed over to the official receiver; and that he was 
entitled to have the goods dealt with as of the quantity and value they possessed 
at the time when they were handed over. In re WdU & Croft, Ex parte the 
Sheriff of Kent p. 69 

Of Sheriff .']— [2) The sheriff is not entitled as part of the "costs of the 
execution" under section 11, sub-section (1) of the Bankruptcy Act, 1890, 
to any costs incurred by continuing in possession after notice of a receiving 
order having been made against the debtor has been served on him by the 
official receiver. 

After seizure by the sheriff under a writ of fi. fa, the goods of the debtor 
were claimed under a bill of sale, and an interpleader order was made. Two 
days afterwards notice was served on the sheriff that a receiving order had been 
made against the debtor, but the sheriff declined to hand over the goods to the 
official receiver pending the interpleader order, and he remained in possession 
until, on a summons taken out by him to have the interpleader order dismissed, 
he was directed to withdraw. The sheriff, thereupon, brought in his bill of 
costs under section 11, sub-section (1) of the Bankruptcy Act, 1890, in which 
he claimed possession money during the whole time he had continued in 
possession. 

Hdd : That the sheriff was only entitled to possession money down to the 
date when notice of the receiving order was served on him ; and that when 
requested by the official receiver his duty was to have delivered the goods. 
In re Harrisimy Ex parte the Sheriff of Essex p. 106 

Of Sheriff,"] — (3) Where a sheriff remains in possession of the debtor's goods 
without selling at the request both of the execution creditor and of the debtor, 
he will, in the event of a receiving order being subsequently made against the 
debtor, be entitled under section 11, sub-section (1) of the Bankruptcy Act, 1S90, 
to possession money up to the time when he received notice of such receiving 
order. 

After seizure under a writ olfi, fa, the sheriff, at the request of the execution 
creditor and of the debtor, remained in possession of the debtor's goods without 
selling. A receiving order was made against the debtor and the sheriff there- 
upon handed over the goods to the official receiver, and brought in his bill of 
costs under section 11, sub-section (1) of the Bankruptcy Act, 1890, in which 
he claimed possession money down to the time when, on notice of the receiving 
order, the goods were so handed over. This claim was allowed on taxation by 
the County Court registrar : but on a review at the instance of the Board of 
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Trade, the High Court taxing-master allowed possession money for eight days 
only. 

Held : That the possession money claimed was part of the costs of the exe- 
cution within the meaning of section 11» sub-section (1) of the Bankruptcy 
Act, 1890 ; and that the amount deducted by the taxing-master must be allowed. 
In re Hurley. p. 120 

COUNTY COURT— i)M«y of Judge o/.]— It is the duty of a County Court judge 
sitting in bankruptcy to take a note of the oral evidence giren before him, but 
where such judge has neglected his duty to take a note, the Court will not 
readily decline to entertain an appeal from his decision on the ground of the 
absence of evidence, if a note of the proceedings, which should be verified 
by affidavit, can be obtained from other sources. In re Sharp^ Ex parte 
Sharp p. 114 

Appeal from J] — ^An appeal will lie from an order made on the rehearing of a 
matter in the County Court, although the order originally made by the Court 
has not been varied on such rehearing. In re Ashworth <fc Outram, Ex parte 
Ashworth <& Outram. p. 175 

Order made in.] — ^Where a mistake has occiirred in the drawing up of an 
order made by the County Court judge, the proper person to correct such 
mistake is the judge himself and not the registrar who drew up the order. 

The note of the Coimty Court judge shewed with respect to a matter deter- 
mined before him ** Motion withdrawn by agreement." The registrar in 
drawing up the order, drew it up as ** Motion dismissed.*' Two months after- 
wards, the registrar, on application by one of the parties, altered this order to 
the effect that the motion was " withdrawn." 

Held : That the registrar had no power so to vary the order originally drawn 
up by him : and that if a mistake had occurred in drawing up the order the 
proper person to whom to apply to correct such mistake in the order when 
drawn up was the judge by whom the order was made. In re Beard, Ex parte 
Lewis p. 178 

CUSTOM OF COUNTEY.]— See ^«i^. 

DEATH— 0/ Debtor, Preeumption o/.]— On January 28th, 1893, the debtor 
departed from his dwelling-house, and on the same day a hat bearing his name 
was discovered in the neighbouring canal. A letter was also received from the 
debtor by his manager intimating that before such letter arrived he would be 
out of his trouble. The evidence shewed, however, that at the time of his going 
away the debtor was in very embarrassed circumstances, and that, on the day 
before, he had collected about 251. from persons who owed him money, which 
sum he took with him. He also took his best clothes, dean linen, and such 
jewellery as he possessed. The canal was thoroughly dragged by the police, but 
nothing was found. 

Held : That, under the circumstances, the Court was not bound to presume 
that the debtor was dead : and that substituted service of a bankruptcy petition 
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presented against the debtor alleging tlie departure of the debtor as the act of 
bankruptcy, would be allowed by adyertisement of such petition in certain 
specified local and London newspapers. In re Lewis ^ Ex parte Becker. . p. 141 

DECEASED INSOLVENT.]— See Administration in Bankruptcy of EitaU of. 

DEED OF AERANGEMENT.]— Where a trustee under a deed of arrangement 
failed to comply with an order of the Court directing him to obey a previous 
order of the Board of Trade by which such trustee was required, under section 25 
of the Bankruptcy Act, 1890, to furnish accounts, and application was in con- 
sequence made by the Board of Trade for his committal. 

Hdd : That an order of committal must be made ; but that such order would 
not issue for a fortnight and not go out at all if within that time the trustee com- 
plied with the terms of the order previously made against him. In re Gallant, 
Ex parte the Board of Trade p. 128 

DEED OF ASSIGNMENT.]— (1) The debtor, who was then indebted to his 
solicitor in the sum of 40/. for costs, consulted the solicitor as to his position, 
with the result that it was decided that a balance sheet should be prepared and 
a meeting of the creditors called. The solicitor declined to act for the debtor on 
credit, and a sum of 15/. was accordingly deposited by the debtor with the 
solicitor, to be applied by him in payment of future costs. After services to the 
amount of about 3/. had been rendered by the solicitor, the debtor committed an 
act of bankruptcy by executing a deed of assignment for the benefit of his 
creditors, upon which he was subsequently made bankrupt. On application by 
the official receiver as trustee in the bankruptcy, the County Court judge refused 
to allow the solicitor to retain the balance of 12/. in respect of services rendered 
after the act of bankruptcy, and directed him to hand such balance over to the 
trustee ; and this decision was subsequently affirmed by the Divisional Court w 
Bankruptcy (see ante, Vol. IX., p. 309). 

Held : That by virtue of the relation back of the title of the trustee in the 
bankruptcy, the money in question became the trustee's money on the execution 
of the deed of assignment : that the authority given by the bankrupt to the 
solicitor to do the professional work for him was revoked by the bankruptcy ; 
and that the solicitor was not entitled to apply the money to the payment of 
costs incurred by him on behalf of the bankrupt after the commencement of the 
bankruptcy. 

That the solicitor was not entitled under section 38 of the Bankruptcy Act, 
1883, to set off the balance in his hands against the old debt of 40/. which was 
owed to him by the debtor. 

The decision in the case of In re Sinclair, Ex parte Payne (see ante, Vol. II., 
p. 225 ; L. E. 15 Q. B. D. 616), by which money bond fide paid by a debtor to 
his solicitor for expenses in opposing bankruptcy proceedings cannot be re- 
covered back by the trustee, will not be extended. In re Pollitt, Ex parte 
Minor p. 35 

(2) Where a debtor executed a deed by which he granted and assigned all his 
property, except leaseholds, to trustees in trust for realisation and division 
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amongst all his creditors as in bankruptcy ; and the deed farther contained a 
declaration of trust in respect of the leaseholds, by which the debtor was to 
stand possessed of all leaseholds and leasehold interests in trust for and to 
convey and assure the same as the trustees might direct. 

Held (Lord EsHEB, M.E., dissenting) : That the deed in question was a 
conveyance or assignment of the debtor's property to trustees for the benefit of 
his creditors generally within the meaning of section 4, sub-section 1 (a) of the 
Bankruptcy Act, 1883 : and that the execution of it was therefore an act of 
bankruptcy. In re Hughes , Ex parte Hughes. . . . * . . p. 91 

DISCHAEGE OF BANKRUPT— i?fpor< of Official Receiver <m,'\'-Qucere :— 
Whether a statement by the official receiver in his report on application by a 
bankrupt for his discharge that the bankrupt has contracted certain debts, and 
that such debts were incurred to an extent which could not be justified in the 
case of a man who knew that his capiteJ was not easily realisable, is sufficient 
to support the conclusion that such bankrupt has brought himself within the 
provisions of section 8, sub-section 3 {d) of the Bankruptcy Act, 1890, in that 
he ** has contracted any debt proveable in the bankruptcy without having at the 
time of contracting it any reasonable or probable ground of expectation (proof 
whereof shall lie on him) of being able to pay it." In re Sharpy Ex parte 
Sharp p. 114 

On Condition — ConsetU to Judgment,'\ — It was not the meaning of the Legisla- 
ture in sub-section 2 (iv.) of section 8 of the Bankruptcy Act, 1890— by which 
power IB given to the Court to require a bankrupt as a condition of his discharge 
to consent to judgment beiug entered against him for any balance *' or part of 
any balance " of the debts proveable under the bankruptcy— to exclude any part 
of the creditors from the benefit of the judgment, but what was meant to be 
excluded was a part of the liability. 

The Court has power under the sub-section to order judgment to be entered 
for such part of any balance of the debts as in its discretion it may think right 
in the particular case ; and it is not bound to enter judgment for the whole 
amoimt of the balance, or even for a sum sufficient to pay ten shillings in the 
pound. 

The discharge of the bankrupt was granted by the County Court judge 
subject to his consenting to judgment being entered against him for the sum of 
600/. The liabilities of the bankrupt were 4,1852., and his assets 100/. : and the 
the Coimty Court judge's order was appealed from by a creditor to the amount 
of 1569/., on the ground (1) that there was no jurisdiction under the section to 
make the order ; and (2) that in any event the order made was too lenient. 

Held : That the County Court judge had power under the section to make 
the order ; and that there was no evidence to show that he had exercised his 
discretion so wrongfully as to justify the Court in interfering with his decision. 
In re Richard; Ex parte Evans p. 136 

DISCOVERY— 0/2)cWor'« Properly. ]— Although on theexaminationof a witness 
under section 27 of the Bankruptcy Act, 1883, the official receiver is entitled to 
full information, such information ought not to be used for a purpose foreign to 
the examination. 
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Where, therefore, an action is pending against the witness by the petitioning 
oreditor, the official receiver ought not to allow himself to be made use of by the 
petitioning creditor for the purpose of obtaining, under coyer of the examination, 
eyidenoe which may be available against the witness in the action. 

A witness, who was being examined at a private examination, refused to 
answer certain questions put to him by the official receiver on the ground that 
an action was then pending against him by the petitioning creditor, and that 
his answers would prejudice his defence to such action. 

Hdd : That since there appeared to be a danger of the information obtained 
being used against the witness, especially having regard to the fact that the 
solicitor instructing the official receiver on the examination was also the solicitor 
acting for the petitioning creditor in the action, the Court declined, as matters 
then stood, to direct the examination to proceed. 

But an undertaking having been given by the solicitor for the petitioning 
creditor that aU further proceedings in the action should be stayed, an order was 
made directing the witness to answer the questions. In re Desportes . p. 40 

EQUITABLE EXECTJTION.]— See Execution. 

EQUITY OF REDEMPTION— u4a«t^men« o/.]— The mere fact of assignment 
does not create a personal liability in the assignee of the equity of redemption 
of a mortgage, so as to enable the mortgagee to prove for arrears of interest of 
the mortgage debt against the estate in bankruptey of the assignee. 

But it may be that such a liability may be created by the circumstances of 
some particular case. 

Such a liability will not, however, necessarily be inferred from the mere fact 
that the assignee has paid the interest for a period of two years in the absence 
of the mortgagor who could not be heard of, and that the days on which 
interest was to be paid under the mortgage have been altered by arrangement 
between the assignee of the equity of redemption and the mortgagees, who wore 
not parties to the assignment. 

Section 26 of the Conveyancing Act, 1881, does not create a statutory liability 
on the assignee to the mortgagee for arrears of interest, so as to give a right of 
proof. In re Errington^ Ex parte Mason p. 309 

EVIDENCE— 2>M<y of Judge to take note of, y— It is the duty of a County Court 
judge sitting in bankruptcy to take a note of the oral evidence given before 
him, but where such judge has neglected his duty to take a note, the Court will 
not readily decline to entertain an appeal from his decision on the ground of the 
absence of evidence, if a note of the proceedings, which should be verified by 
affidavit, can be obtained from other sources. In re Sharp, Ex parte Sharp 

p. 114 

AdmiMihility o/.]— A document sent by a debtor to a creditor may be looked 
at by the Court for the purpose of deciding whether or not it amounts to a 
notice of suspension of payment within the meaning of section 4, sub-sec- 
tion 1 {h) of the Bankruptcy Act, 1883, although such document is headed 
** Private and Confidential : "Without prejudice." 
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The rule which excludes documents marked ** without prejudice *' has no 
application to a document which in its nature and character may prejudicially 
affect the person to whom it is addressed if he should reject the terms offered 
thereby ; and it does not therefore apply to a notice of an act of bankruptcy. 

Neither does the rule apply imless some person is in dispute or negotiation 
with another, and terms are offered for the settlement of the dispute or 
negotiation. 

The Court is necessarily entitled, therefore, to look at the document in order 
to determine whether the conditions under which the rule alone applies, exist. 
Inre Daintreyy Exparte Holt p. 158 

EXAMINATION — 0/ Witnesa,'] — ^Although on the examination of a witness 
under section 27 of the Bankruptcy Act, 1883, the official receiver is entitled to 
full information, such information ought not to be used for a purpose foreign to 
the examination. 

Where, therefore, an action is pending against the witness by the petitioning 
creditor, the official receiver ought not to allow himself to be made use of by 
the petitioning creditor for the purpose of obtaining, imder cover of the 
examination, evidence which may be available against the witness in the 
action. 

A witness, who was being examined at a private examination, refused to 
answer certain questions put to him by the official receiver on the ground that 
an action was then pending against him by the petitioning creditor, and that 
his answers would prejudice his defence to such action. 

Held : That since there appeared to be a danger of the information obtained 
being used against the witness, especially having regard to the fact that the 
solicitor instructing the official receiver on the examination was also the 
solicitor acting for the petitioning creditor in the action, the Court declined, as 
matters then stood, to direct the examination to proceed. 

But an undertaking having been given by the solicitor for the petitioning 
creditor that all further proceedings in the action should be stayed, an order 
was made directing the witness to answer the questions. In re Despories 

p. 40 

EXECUTION— ^j'Mitot^f.]— In July, 1891, judgment was obtained against 
the debtor in an action for 316Z. imder which execution was issued against the 
debtor's goods with no effect. In January, 1892, the debtor became entitled 
under the will of his mother to a share in the residuary real and personal 
estate of the testatrix. In March, 1892, the plaintiffs in the action obtained an 
order ex parley apx>ointing a receiver to receive the moneys in respect of the 
debtor's share in the residuary estate, and to pay the same in or towards satis- 
faction of what should be due in respect of the judgment. Notice of this order 
was served on the executors of the will in April, 1892. In May, 1892, the 
debtor was adjudged bankrupt. On application by the plaintiffs in the action 
for a declaration that they were secured creditors in respect of the share to 
which the debtor was entitled in the residuary estate under his mother's will» 
by virtue of the order appointing the receiver by way of equitable execution of 
the said share. 
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Htld: That the order obtained by the plaintiffs did not constitute them 
secured creditors of the debtor, such order creating neither a mortgage, charge, 
nor lien upon the property, but being merely a process not completed for the 
obtaining of money. In re PotU, Ex parte Taylor d: Som . . . p. 52 

Costs o/.] — (1) Where goods of a debtor have been seized by the sheriff in one 
place, and subsequently another writ of ^. /a. against the same debtor is handed 
to him for execution, the sheriff is not entitled to charge a levy fee or mileage 
for a second seizure under such second writ unless there is in fact a fresh 
seizure in a different place. 

If the sheriff, when the second writ is delivered to him, has seized goods 
under the first, he may be said, immediately upon the delivery of the latter 
writ, to have seized the goods under that also. 

On application by the sheriff for his costs of the execution under section 11, 
sub-section (1), of the Bankruptcy Act, 1890, objection was taken, that 
although the total amount of the goods seized was more than sufficient to pay 
the sheriff's claim, certain goods in respect of which costs had been incurred 
had proved to be worth nothing to the bankrupt's estate, since subsequent to 
the delivery of them by the sheriff to the official receiver a distress had been 
put in by the landlord with the result that no money was yielded to the estate 
by the sale of those goods. 

Held : That the sheriff had nothing to do with what happened to the goods 
after they had been handed over to the official receiver; and that he was 
entitled to have the goods dealt with as of the quantity and value they possessed 
at the time when they were handed over. In re Wells & Croft, Ex parte the 
Sheriff of Kent p. 69 

Costs of,] — (2) The sheriff is not entitled as 'i)art of the ** costs of the execu- 
tion" under section 11, sub-section (1) of the Bankruptcy Act, 1890, to any 
costs incurred by continuing in possession after notice of a receiving order 
having been made against the debtor has been served on him by the official 
receiver. 

After seizure by the sheriff under a writ of fi, fa. the goods of the debtor 
were claimed under a bill of sale, and an interpleader order was made. Two 
days afterwards notice was served on the sheriff that a receiving order had been 
made against the debtor, but the sheriff declined to hand over the goods to the 
official receiver pending the interpleader order, and he remained in possession 
until, on a summons taken out by him to have the interpleader order dismissed, 
he was directed to withdraw. The sheriff, thereupon, brought in his bill of 
costs under section 11, sub-section (1) of the Bankruptcy Act, 1890, in which 
he claimed possession money during the whole time he had continued in 
possession. 

Edd : That the sheriff was only entitled to possession money down to the 
date when notice of the receiving order was served on him ; and that when 
requested by the official receiver his duty was to have delivered the goods. In 
re ffarrisony Ex parte the Sheriff of Essex p^ 106 

Costs o/.] — (3) Where a sheriff remains in possession of the debtor's goods 
without selling at the request both of the execution creditor and of the 
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debtor, he will, in the erent of a receiying order being subsequently made 
against the debtor, be entitled under section 11, sub-section (1), of Bankruptcy 
Act, 1890, to possession money up to the time when he reoeiyed notice of such 
receiving order. 

After seizure under a writ otfi, fa. the sheriff, at the request of the execution 
creditor and of the debtor, remained in possession of the debtor's goods without 
selling. A receiying order was made against the debtor and the sheriff there- 
upon handed oyer the goods to the official receiyer, and brought in his bill of 
costs imder section 11, sub-section (1) of the Bankruptcy Act, 1890, in which 
he claimed possession money down to the time when, on notice of the receiying 
order, the goods were so handed oyer. This claim was allowed on taxation by 
the Coimty Court registrar ; but on a reyiew at the instance of the Board of 
Trade, the High Court taxing-master allowed possession money for eight days 
only. 

Held: That the possession money claimed was part of the costs of the 
execution within the meaning of section 11, sub-section (1) of the Bankruptcy 
Act, 1890; and that the amount deducted by the taxing-master must be 
allowed. In re Hurley p. 120 

FEE. — On Application to approve Scheme.'] — ^As a general rule the fee chaigeable 
on an application by a debtor to the Court .to approve a scheme of arrangement 
must be actually paid before the hearing of the application will be proceeded 
with. In re BoUomley, Ex parte Bottomley p. 262 

FOEMAL DEFECT.]— On January 19, 1893, judgment was reooyered against 
the debtor for the sum of 2192. debt and costs, and execution was afterwards 
issued. On the promise of the debtor's wife, however, to pay 2007. within a 
certain time such execution was withdrawn, and at the same time a sum of 
money was actually paid to the creditor in respect of interest and costs thereby 
reducing the whole amount due on the judgment to 200/. only. The 200/. was 
not paid at the time agreed upon ; and on March 9th, 1893, a fresh execution 
was issued under which the sheriff again seized, but the goods being claimed 
by third parties, an interpleader summons was on March 18th, 1893, taken out 
by the sheriff. On March 23rd, 1893, a bankruptcy notice under section 4, 
sub-section 1 {g) of the Bankruptcy Act, 1883, was issued from the Coimty 
Court against the debtor at the request of the judgment creditor's solicitor, such 
notice requiring payment by the debtor, within seven days, of the whole sum of 
219/. On March 27, 1893, an order was made on the interpleader directing the 
sheriff to withdraw on payment by the claimant of 45/., which sum was paid to 
the sheriff and he accordingly withdrew. On March 28th, 1893, the bankruptcy 
notice issued on March 23rd was served upon the debtor. On an application by 
the debtor to set aside the bankruptcy notice, the Coimty Court registrar refused 
the application, but he amended the bankruptcy notice by reducing the sum 
claimed by it to 155/., and directed the notice to be re-served. 

Held : That the mistake of the 45/. in the notice was not under the circum- 
stances a mere formal mistake which the Court had a right to amend, but was 
a substantial mistake which vitiated the bankruptcy notice: and that the 
application of the debtor ought, therefore, to have been allowed. 
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Tiiat althougli botmd by the piinoiple of the case of In re Bates, Ex parte 
Lindsey (see anie. Vol. lY. p. 192), in so far as it lays down the rule that not 
every mistake in a bankruptcy notice will render such notice yoid, the Court 
will not be inclined to extend such principle, it being of opinion that the judg- 
ment of the Court in that case went very far indeed when it held that a mistake 
of 20^. in a bankruptcy notice was a mere formal defect. In re Miller, Ex 
parte MiUer p. 183. 

FRAUDULENT PEEFEEENCE.]— In order to determine whether a payment 
made by a bankrupt was or was not a fraudulent preference, the Court must 
ascertain in each case what was the substantial, effectual or dominant motiye 
which operated on the bankrupt's mind when he made the payment in question. 

It is not sufficient, therefore, in order to prevent a payment being a fraudulent 
preference that honest pressure had something to do with bringing about such 
payment, if the Court comes to the conclusion that the dominant view of the 
bankrupt was to prefer the creditor, even though but for the ^importunity of the 
creditor the bankrupt might not have made the payment. 

If it is the fact that the desire to prefer the creditor was a substantial motive 
operating on the mind of the bankrupt who has made the payment in such a 
sense that it can be said to be the dominant motive, such payment will be a 
fraudulent preference, notwithstanding that but for the importunity of the 
creditor, the payment might never have been made. In re Bell, Ex parte the 
Official Receiver p. 15. 

PaymenU made after Preeentation of Petitum.^^Ou application by the trustee 
in the bankruptcy to set aside as a fraudulent preference two payments of 
money made by tiie bankrupt to certain creditors on August 13, 1892, and 
September 5, 1892, respectively, it was shown that the bankruptcy petition was 
presented against the debtor on August 5th, 1892. The contention was, there* 
fore, raised that the case did not fall within section 48 of the Bankruptcy Act, 
1883, at all, the petition having been presented before the payments in question 
were made and that section providing that a payment shall be held to be a 
fraudulent preference if the person making such payment is adjudged bankrupt 
on a bankruptcy petition presented within three months after the payment. It 
was further contended that the transaction in the present case was protected 
under section 49 of the Bankruptcy Act, 1883, the payments being made before 
the receiving order, and the creditors having at the time no notice of any act of 
bankruptcy. 

Held : That so far as section 48 was concerned the Court felt bound to say 
that the payments were not a fraudulent preference. 

But that although section 48 pointed out under what circumstances a fraudulent 
preference would be avoided, it by no means followed that the Court was bound 
to accord the protection of section 49 to all those cases which might fall outside the 
former section : that the Court was not bound to give the benefit of section 49 
to any transaction which was contrary to the policy of the bankruptcy laws ; 
and that the money paid by the bankrupt to the creditors being in fact the 
property of the trustee at the time when the payments were made, such pay- 
ments were not protected. In re Badham, Ex parte Palmer . . . p. 252 
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FRIENDLY SOCIETY.]— -It was not the intention of section 15, sub-sec- 
tion (7) of the Friendly Societies Act, 1875, to repeal the existing privileges of 
Friendly Societies at the time when the Act was passed. 

Under that section, therefore, the trustees of a friendly society are entitled to 
be paid out of the assets of the bankrupt treasurer of such society, in preference 
to any other claims against his estate, the balance which at the commencement 
of the bankruptcy was due from him to the society, even though the moneys 
which he had received were not then in specie and could not be specifically 
traced. 

Per The Divisional Cocjbt in Bankruptcy : The preferential right to pay- 
ment given to a friendly society under the section extends to all moneys of the 
society in the hands of the treasurer at the time of his bankruptcy, even though 
the directors of the society may have through carelessness allowed such officer 
to retain in his hands more money than was necessary for the immediate use of 
the society. In re Miller ^ Ex parte Foresters^ Friendly Society ; In re Miller, Ex 
parte the Official Receiver p. 21 

INFANT.] — Although judgment has been obtained against a firm in the name 
of the firm, and a bankruptcy notice in respect of that judgment served upon 
the firm, the requirements of which are not complied with, a receiving order 
cannot be made against the firm, if one of the partners is an infant. 

The debtors carried on business together in partnership, one of them being an 
infant. An action was brought against the debtors in their firm name, in 
which judgment was obtained against them, and thereupon a bankruptcy notice 
under section 4, sub-section 1 (?) of the Bankruptcy Act, 1883, was issued by 
the judgment creditors against the firm. The requirements of this notice were 
not complied with, and tiie creditors presented a bankruptcy petition against 
the firm, on which a receiving order was made by the registrar. 

Held : That the receiving order was bad and must be set aside ; and that the 
bankruptcy petition on which it was founded must be dismissed. In re 
Beauchamp Brothers, Ex parte G, W. Beauchamp p. 277 

INTEEEST — Loan at, Varying with Profits,'] — Where an advance of money has 
been originally made to a person carrying on business upon such terms that the 
transaction falls within the provisions of Bovill's Act, the greatest care must be 
exercised by the person making such advance if he wishes afterwards so to vary 
the loan as no longer to fall within that Statute. 

It is not sufficient for this purpose that a new agreement is entered into 
between the lender and the borrower by which, instead of receiving a share of 
the profits, the lender is for the future to be paid interest at a fixed rate ; nor is 
it sufficient that the person who has obtained the advance should bring the 
money by arrangement with the lender and hand it over to him upon the under- 
standing between them that the moment he has done so it shall be handed back 
upon new terms. 

But the money advanced must be in fact repaid to the lender without any 
understanding or arrangement whatsoever, and the first transaction must be 
absolutely closed before any new transaction is attempted to be entered into. 

The question to be considered is whether there has been more than one 
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advance ; and if there has been only one advance which was within Bovill's Act, 
the transaction will still remain within that Act no matter how many times the 
terms of the loan may have been altered. 

Where a sum of 20,000/. was advanced to the debtor by his brother in 1880 
under an agreement which admittedly fell within Bovill*s Act ; but in 1886 a 
new agreement was entered into between the parties by which the loan was for 
the future to be continued on payment to the lender of a fixed rate of interest at 
10 per cent., and the evidence showed that at the time of the new arrangement 
an offer was made by the borrower to repay 20,000/., which was declined. 

Held : That the transaction which took place did not amount to a repayment 
of the original advance and a new advance ux>on such terms as to take the case 
out of Bovill's Act ; and that the proof of the lender tendered in the bankruptcy 
in respect of the advance must, therefore, be postponed. In re ffildeBheim, 
Ex parte Smith p. 238 

Exceeding 5 per cent"] — The words of section 23 of the Bankruptcy Act, 1890 — 
by which it is provided that ** Where a debt has been proved upon a debtor's 
estate, and such debt includes interest or any pecimiary consideration in lieu of 
interest, such interest or consideration shall, for the purposes of dividend, be 
calculated at a rate not exceeding 5 per cent." — apply only to that part of the 
debt proved in respect of which a creditor is entitled to receive a dividend. 

Thus where the debt for which a creditor seeks to prove consists of a principal 
sum and interest at a higher rate than 5 per cent., the creditor is entitled to 
allocate any security he may have to the payment of the whole or part of the 
interest, and may then prove for any principal sum remaining over. 

The general right of a secured creditor to allocate his security to that part 
of his debt in respect of which he has no right of proof is not disputed. In re Fox 
<k Jacobs, Ex parte the Discount Banking Company, . . . .p. 295 

Payable by Instalments,] — A bill of sale was given by the debtor to secure 
the repayment of 200/., with interest at Qd, in the pound per month, the 
principal sum together with the interest then due to be paid off by weekly pay- 
ments of 2/. 60. 2d, After the bankruptcy the debtor gave to the same person 
a second bill of sale in substitution for the first one, and in practically the same 
terms, the grantee being unaware at the time that the debtor had become bank- 
rupt. On application by the trustee to set aside the bills of sale, 

Held : That the second bill of sale having been given under a mistake of fact, 
and after the bankruptcy, was altogether nugatory and did not operate to cancel 
the first bill of sale. 

That the first bill of sale was not void because it provided for payment of 
principal and interest by instalments and did not limit the number of instalments 
which were to be paid, the form in the schedule to the Bills of Sale Act, 1882, 
being open to the same objection. In re Bargen, Ex parte Hasluck, • p. 301 

INTEEPLBADEE.]— See Sheriff, 

JOINT AND SEPARATE ESTATES— Cbtwo/uitrfton o/.]— It would seem that 
the old exception to the rule as to the distribution of joint and separate estates 
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that where the estates are so inextricably blended as to render it impracticable 
to keep them distinct the Court will order them to be consolidated, still exists. 

But the mere fact that difficulties are likely to arise in the distribution with 
regard to the inyestigation of proofs and whether certain creditors originally 
were joint or separate creditors, will not of itself justify the Court in making an 
order for consolidation. 

In March, 1891, two traders who had originally carried on business separately, 
entered into partnership. In May, 1891, a receiying order was mode against 
the partners, upon which they were adjudicated bankrupt. The joint liabilities 
amounted to about 1,2407., and the joint assets were estimated at about 9007. 
The separate liabilities of the debtors were about 2307. and 207. respectively. 
About the time of the presentation of the petition one of the debtors became 
entitled to a sum of 9887. under his father's wiU ; and on the application of the 
trustee the County Court judge subsequently made an order consolidating the 
estates on the ground that they were so blended together that they could not 
be kept separate, and that an order for consolidation would be for the general 
benefit of the creditors. 

Held: That, assuming the existence of the rule that where the joint and 
separate estates are so blended together as to render it impracticable to keep 
them separate the Court will consolidate them, the present case did not come 
within that rule : and that the order of the County Court judge could not, there- 
fore, be supported. In re Kriegd, Ex parte Trotman. 

LANDLORD — Bight o/.] — ^The tenancy of the bankrupt of a farm carried on 
by him in Norfolk terminated under a notice to quit twelye days after the 
receiving order, at which time there was due to the landlord from the bankrupt 
for arrears of rent a sum of over 6507. The valuation of the growing crops and 
other things which under the custom of the country an outgoing tenant of a 
farm is bound to leave in the hands of the landlord and for which the landlord 
is bound to pay, was assessed against the landlord at 2717. A claim was, how- 
ever, made by the landlord that as against this sum of 2717. payable by him 
for the amount of the valuation, he was by virtue of section 38 of the Bank- 
ruptcy Act, 1883, or by the custom of the country or otherwise, legally or 
equitably entitled to set off the whole of the arrears of rent due up to the date 
of the termination of the tenancy. 

ffdd : That under section 38 of the Bankruptcy Act, 1883, the landlord had 
no right to set off the one sum against the other. 

But that the Court was of opinion on the evidence that as a matter of fact, 
according to the custom of the county of Norfolk, the amount payable by the 
landlord in respect of valuation to the outgoing tenant was not the absolute 
value put by the valuers on the subject matter of the valuation, but was the 
balance of that sum after deducting any arrears of rent ; and that that being so, 
the landlord in the present case was not liable to pay any part of the 2717. to the 
trustee. In re Wilson, Ex parte Lord Hastings p. 219 

LEASEHOLDS — Excepted from Deed of Assignment.'] — ^Where a debtor executed 
a deed by which he granted and assigned all his property, except leaseholds, to 
trustees in trust for realisation and division amongst all his creditors as in 



Digitized by 



Google 



DIGEST OF OASES. 885 

bankruptcy : and the deed further contained a declaration of trust in respect of 
the leaseholds, by which the debtor was to stand possessed of all leaseholds and 
leasehold interests in trust for and to conyey and assure the same as tho trustees 
might direct. 

Hdd (Lord Esheb, M.B., dissenting) : That the deed in question was a con- 
veyance or assignment of the debtor's property to trustees for the benefit of his 
creditors generally within the meaning of section 4, sub-section 1 (a) of the 
Bankruptcy Act, 1883 : and that the execution of it was therefore an act of 
bankruptcy. In re Eughes, Ex parte HugheB. p. 9 

LODGING-HOUSE KEEPER.]— A person who takes lodgers, but does not 
provide them with board, carries on a '* trade or business " within the meaning 
of section 44 of the Bankruptcy Act, 1883. 

Certain furniture belonging to the bankrupt's wife was placed by her in a 
house carried on by her as a seaside lodging-house. The bankrupt had no pro- 
prietorship in the house, and acted only as his wife's manager ; but the tenancy 
of the house was placed in his name by the desire of the solicitors for the land- 
lord. The bankrupt filed his own petition, in which he described himself as a 
lodging-house keeper. On application by the official receiver as trustee in the 
bankruptcy for an order declaring that the furniture in question was in the 
reputed ownership of the bankrupt, the County Court judge declined to allow 
the petition to be contradicted, or to receive evidence that the furniture and 
lodging-house business belonged to the wife ; but he dismissed the application 
on the groimd that the bankrupt did not carry on a trade within the meaning 
of the reputed ownership section. 

Hdd : That the words of section 44 of the Bankruptcy Act, 1883, will in- 
clude the case of a lodging-house keeper who does not supply his lodgers with 
board; and that the County Court judge was wrong in his decision on the 
groimd upon which it was given. 

But that the Court having now heard evidence which ought ^to have been 
admitted by the County Court judge, could only come to the conclusion that 
the furniture in question was not in the reputed ownership of the bankrupt. In 
re Harrison, Ex parte the Official Receiver. . . . , . . p. 1 

MAEETED WOMAN— ^M<Aor% to pledge Hushand'a (7rc<it<.]— (1) A husband, 
who was a sea-captain, handed over his income amounting to more than 1000/. a 
year to his wife for the support of herself and the household, of which she was 
the responsible manager. The wife got into difficulties and borrowed from her 
sister various sums amounting in all to 1,327/., for which a proof was tendered 
in the subsequent bankruptcy of the husband on the ground that the wife had 
authority to pledge his credit. 

Held : That although in certain cases it might be that an authority to a wife 
to pledge her husband's credit wouJd be presumed even though that which the 
wife did was to borrow money, viz. where a wife borrowed money to pay for 
absolute necessaries, yet in the present case that had not been done : that the 
allowance made by the husband to the wife was ample for all purposes ; and 
that there being no authority either in law or in fact to the wife to incur the 
debt, the proof in question against the husband's estate could not be admitted. 
In re Cooky Ex parte VeniaU p. 8 
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(2) A husband who is able and willing to supply his wife with necessaries, 
and who has forbidden her to pledge his credit, will not be held responsible for 
necessaries bought by her. 

Thus, where a proof was tendered in the bankruptcy of a husband in respect 
of the amount due for certain dresses and other articles of attire supplied to the 
wife to whom an ample allowance was made and a direction giyen by the husband 
not to incur debt. 

Hdd: That there was no evidence of any authority, either express or 
implied, to the wife to pledge the husband's credit ; and proof against his estate 
could not be allowed. In re Cooky Ex parte Holmes p. 12 

Bankruptcy Notice iaaued against,'] — ^A bankruptcy notice under section 4, sub- 
section 1 (g) of the Bankruptcy Act, 1883, cannot be issued against a married 
woman. In re Lynes, Ex parte Lester d: Co p. 124 

MOBTGAGEE — Proof hy,"] — ^An indenture of mortgage executed by the debtors 
as security for certain advances made to them contained {inter alia) a covenant 
whereby the mortgagors covenanted with the mortgagees during the term of six 
years, to order, take, receive and purchase in each year from the mortgagees 
such quantity of goods as should amount in respect of the first three years of 
the said term to the aggregate sum of 18,000/. and in respect of each succeeding 
year to the sum of 6,000/. at the least. After goods to the value of 616/. had 
been ordered and supplied a receiving order was made against the debtors ; and 
a proof was subsequently tendered against the estate by the mortgagees for the 
sum of 4,422/. in respect of alleged loss of profit on the uncompleted contract 
This proof was rejected by the trustee on the ground that the alleged liability 
of the debtors was not proveable, and that in any event the value of such liability 
for alleged loss of profits was incapable of being fairly assessed. 

Held: That the liability was not incapable of estimation; and that a proof 
on the covenant must be admitted. 

But that it must be referred to the registrar to ascertain, under all the 
circumstances of the case, the amount for which such proof ought to be allowed. 
In re Allen <fc Co.^ Ex parte Strong dk Hanbury, p. 84 

(2) The mere fact of assignment does not create a personal liability in the 
assignee of the equity of redemption of a mortgage so as to enable the mortgagee 
to prove for arrears of interest of the mortgage debt against the estate in bank- 
ruptcy of the assignee. But it may be that such a liability may be created by 
the circumstances of some partic\ilar case. 

Such a liability will not, however, necessarily be inferred from the fact that 
the assignee has paid the interest for a period of two years in the absence of the 
mortgagor who co\ild not be heard of, and that the days on which interest was 
to be paid under the mortgage have been altered by arrangement between the 
assignee of the equity of redemption and the mortgagees, who were not parties 
to the assignment. 

Section 26 of the Conveyancing Act, 1881, does not create a statutory liability 
on the assignee to the mortgagee for arrears of interest so as to give a right of 
proof. In re Errington, Ex parte Mason p. 309 
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OFFICIAL EECBIVEB.— Du<y of, on Examimtion.y-Mih.OMZ^ on tho ex- 
amination of a witness under section 27 of the Bankruptcy Act, 1883, the 
oSicial recoiyer is entitled to full information, such information ought not to be 
used for a purpose foreign to the examination. 

Where, tJierefore, an action is ponding against the witness by the petitioning 
creditor, the official receiver ought not to allow himself to bo made use of by 
tho petitioning creditor for the purpose of obtaining, under coyer of the exami- 
nation, eyidence which may be available against tho witness in tho action. 

A witness, who was being oxaminod at a private examination, refused to 
an3wer certain questions put to him by tho olEcial receiver on the ground that 
an action was then pending against him by the petitioning creditor, and that his 
ansTors would prejudice his defence to such action. 

Ildd : That since there appeared to be a danger of the information obtained 
being used against the witness, especially haying regard to the fact that the 
solicitor instructing the official receiver on the examination was also the solicitor 
acting for the petitioning creditor in the action, the Court declined, as matters 
then stood, to direct the examination to proceed. 

But an undertaking haying been given by the solicitor for the petitioning 
creditor that all further proceedings in the action should be stayed, an order 
was made directing the witness to answer the questions. In re Deaportea, p. 40 

Beport of, on ApplicaUon by Bankrupt fur Discharge,"] — Qucere : — ^Whether a 
statement by the official recoiyer in his report on application by a bf^nlurupt for 
his discharge that the bankrupt has contracted certain debts, and that such 
debts wore incurred to an extent which could not be justified in the case of a 
man who knew that his capital was not easily realisable, is sufficient to support 
the conclusion that such bankrupt^ has brought himself within the provisions of 
soction 8, sub-section 3 (d) of tho Bankruptcy Act, 1890, in that he '* has con- 
tracted any debt provable in the bankruptcy without haying at the time of con- 
tracting it any reasonable or probable ground of expectation (proof whereof 
shall lie on him) of being able to pay it." In re Sharp^ Ex parte Sharp, p. 114 

Report of on Application to approve ScJieme,] — The fact that the official receiver 
in his report to the creditiors under section 3, sub-section (2) of the Bcmkruptcy 
Act, 1890, has stated that in his opinion the proposal of the debtor ia reasonable 
and calculated to benefit the creditors, is no reason why in his report to the 
Court under sub-section (7), he sho\ild abstain from bringing forward the facts 
and conduct which he thinks the Court ought to have before it, in order to enable 
the Court to apply the provisions of the section. It is the duty of the official 
recoiyer to report fully to the Court ; and that duty is in no respect limited or 
diminished by the fact that he approved the scheme, and made a report to the 
creditors to that effect. 

The report of the official receiver is primd facie eyidence of the facts therein 
contained, only because it is presumed to be the personal report of an officer of 
tho Court to whom a complicated matter has been referred, and the Court will 
not allow any interference by any person whatever with the official receiver in 
his preparation of that document. In re Bottomleyy Ex parte Bottomley, p. 262 

Ae Trustee.'} — At the time when notice of motion was given no trusteo of tho 
M.B. — VOL. X, Z 
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amongst all his creditors as in bankruptcy ; and the deed further contained a 
declaration of trust in respect of the leaseholds, by which thA debtor was to 
stand possessed of all leaseholds and leasehold interests in trust for and to 
convey and assure the same as the trustees might direct. 

Held (Lord Esheb, M.B., dissenting): That the deed in question was a 
conveyance or assignment of the debtor's property to trustees for the benefit of 
his creditors generally within the meaning of section 4, sub-section 1 (a) of the 
Bankruptcy Act, 1883 : and that the execution of it was therefore an act of 
bankruptcy. In re Hughes, Ex parte Hughes. . . . • . . p. 91 

DISCHAEGE OP BAKKRUTT^Beport of Official Receiver (w.]— QiicBrc :— 
Whether a statement by the official receiver in his report on application by a 
bankrupt for his discharge that the bankrupt has contracted certain debts, and 
that such debts were incurred to an extent which could not be justified in the 
case of a man who knew that his capital was not easily realisable, is sufficient 
to support the conclusion that such bankrupt has brought himself within the 
provisions of section 8, sub-section 3 {d) of the Bankruptcy Act, 1890, in that 
he ** has contracted any debt proveable in the bankruptcy without having at the 
time of contracting it any reasonable or probable groimd of expectation (proof 
whereof shall lie on him) of being able to pay it." In re Sharp, Ex parte 
Sharp p. 114 

On Condition — Consent to Judgment. ] — It was not the meaning of the Legisla- 
ture in sub-section 2 (iv.) of section 8 of the Bankruptcy Act, 1890 — ^by which 
power is given to the Court to require a bankrupt as a condition of his discharge 
to consent to judgment being entered against him for any balance ^* or part of 
any balance " of the debts proveable under the bankruptcy — ^to exclude any part 
of the creditors from the benefit of the judgment, but what was meant to be 
excluded was a part of the liability. 

The Court has power under the sub-section to order judgment to be entered 
for such part of any balance of the debts as in its discretion it may think right 
in the particular case ; and it is not bound to enter judgment for the whole 
amount of the balance, or even for a sum sufficient to pay ten shillings in the 
pound. 

The discharge of the bankrupt was granted by the County Court judge 
subject to his consenting to judgment being entered against him for the sum of 
600/. The liabilities of the bankrupt were 4,185/., and his assets 100/. : and the 
the County Court judge's order was appealed from by a creditor to the amount 
of 1569/., on the ground (1) that there was no jurisdiction under the section to 
make the oider ; and (2) that in any event the order made was too lenient. 

Held: That the County Court judge had power imder the section to make 
the order ; and that there was no evidence to show that he had exercised his 
discretion so wrongfully as to justify the Court in interfering with his decision. 
In re Bichards, Ex parte Evans p. 136 

DISCO VEEY — Of Debtor's Property,'] — ^Although on the examination of a witness 
under section 27 of the Bankruptcy Act, 1883, the official receiver is entitled to 
full information, such information ought not to be used for a purpose foreign to 
the examination. 
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Where, therefore, an action is pending against the witness by the petitioning 
creditor, the official receiyer ought not to allow himself to be made use of by the 
petitioning creditor for the purpose of obtaining, under coyer of the examination, 
eyidence which may be ayailable against the witness in the action. 

A witness, who was being examined at a priyate examination, refused to 
answer certain questions put to him by the official receiyer on the ground that 
an action was then pending against him by the petitioning creditor, and that 
his answers would prejudice his defence to such action. 

Held : That since there appeared to be a danger of the information obtained 
being used against the witness, especially haying regard to the fact that the 
solicitor instructing the official receiyer on the examination was also the solicitor 
acting for the petitioning creditor in the action, the Court declined, as matters 
then stood, to direct the examination to proceed. 

But an undertaking haying been giyen by the solicitor for the petitioning 
creditor that all further proceedings in the action should be stayed, an order was 
made directing the witness to answer the questions. In re Desporte^ . p. 40 

EQUITABLE EXECUTION.]— See Execution. 

EQUITY OF REDEMPTION— ^Mtflrnmcnf o/.]— The mere fact of assignment 
does not create a personal liability in the assignee of the equity of redemption 
of a mortgage, so as to enable the mortgagee to proye for arrears of interest of 
the mortgage debt against the estate in bankruptcy of the assignee. 

But it may be that such a liability may be created by the circumstances of 
some particular case. 

Such a liability will not, howeyer, necessarily be inferred from the more fact 
that the assignee has paid the interest for a period of two years in the absence 
of the mortgagor who could not be heard of, and that the days on which 
interest was to be paid under the mortgage haye been altered by arrangement 
between the assignee of the equity of redemption and the mortgagees, who wore 
not parties to the assignment. 

Section 26 of the Conyeyancing Act, 1881, does not create a statutory liability 
on the assignee to the mortgagee for arrears of interest, so as to giye a right of 
proof. In re Errington, Ex parte Mason p. 309 

EVIDENCE— 2>tt<y of Judge to take nofeo/.]— It is the duty of a County Court 
judge sitting in bankruptcy to take a note of the oral eyidence giyen before 
him, but where such judge has neglected his duty to take a note, the Court will 
not readily decline to entertain an appeal from his decision on the ground of the 
absence of eyidence, if a note of the proceedings, which sho\ild be yerified by 
affidayit, can be obtained from other sources. In re Sharp, Ex parte Sharp 

p. 114 

AdmianbUity o/.]— A document sent by a debtor to a creditor may be looked 
at by the Court for the purpose of deciding whether or not it amoimts to a 
notice of suspension of payment within the meaning of section 4, sub>sec- 
tion 1 {h) of the Bankruptcy Act, 1883, although such document is headed 
" Priyate and Confidential : Without prejudice." 
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The rule which excludes documents marked ** without prejudice " has no 
application to a document which in its nature and character may prejudicially 
affect the person to whom it is addressed if he should reject the terms offered 
thereby ; and it does not therefore apply to a notice of an act of bankruptcy. 

Neitiier does the rule apply unless some person is in dispute or negotiation 
with another, and terms are offered for the settlement of the dispute or 
negotiation. 

The Court is necessarily entitled, therefore, to look at the document in order 
to determine whether the conditions under which the rule alone applies, exist. 
In re Daintrei/y Ex parte Holt p. 158 

EXAMINATION — 0/ WitncM.'] — ^Although on the examination of a witness 
under section 27 of the Bankruptcy Act, 1883, the official receiyer is entitled to 
full information, such information ought not to be used for a purpose foreign to 
the examination. 

Where, therefore, an action is pending against the witness by the petitioning 
creditor, the official receiver ought not to allow himself to be made use of by 
the petitioning creditor for the purpose of obtaining, under cover of the 
examination, evidence which may be available against the witness in the 
action. 

A witness, who was being examined at a private examination, refused to 
answer certain questions put to him by the official receiver on the ground that 
an action was then pending against him by the petitioning creditor, and that 
his answers would prejudice his defence to such action. 

Held : That since there appeared to be a danger of the information obtained 
being used against the witness, especially having regard to the fact that the 
solicitor instructing the official receiver on the examination was also the 
solicitor acting for the petitioning creditor in the action, the Court declined, as 
matters then stood, to direct the examination to proceed. 

But an undertaking having been given by the solicitor for the petitioning 
creditor that all further proceedings in the action sho\ild be stayed, an order 
was made directing the witness to answer the questions. In re Desportes 

p. 40 

EXECUTION— -^gMiYa We.]— In July, 1891, judgment was obtained against 
the debtor in an action for 31 6^ under which execution was issued against the 
debtor^s goods with no effect. In January, 1892, the debtor became entitled 
under the will of his mother to a share in the residuary real and personal 
estate of the testatrix. In March, 1892, the plaintiffs in the action obtained an 
order ex parte, appointing a receiver to receive the moneys in respect of the 
debtor*s share in the residuary estate, and to pay the same in or towards satis- 
faction of what should be due in respect of the judgment. Notice of this order 
was served on the executors of the will in April, 1892. In May, 1892, the 
debtor was adjudged bankrupt. On application by the plaintiffs in the action 
for a declaration that they were secured creditors in respect of the share to 
which the debtor was entitled in the residuary estate under his mother's will, 
by virtue of the order appointing the receiver by way of equitable execution of 
the said share. 
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EM: That the order obtaiiied by the plaintiffs did not constitute them 
secured creditors of the debtor, such order creating neither a mortgage, charge, 
nor lien upon the property, but being merely a process not completed for the 
obtaining of money. In re PotU^ Ex parte Taylor <fc Sons . . . p. 52 

Coats o/.] — (1) Where goods of a debtor have been seized by the sheriff in one 
place, and subsequently another writ of ^. fa, against the same debtor is handed 
to l"'rw for execution, the sheriff is not entitled to charge a levy fee or mileage 
for a second seizure under such second writ unless there is in fact a fresh 
seizure in a different place. 

If the sheriff, when the second writ is deliyered to him, has seized goods 
under the first, he may be said, immediately upon the deliyery of the latter 
writ, to have seized the goods under that also. 

On application by the sheriff for his costs of the execution under section 11, 
sub-section (1), of the Bankruptcy Act, 1890, objection was taken, that 
although the total amount of the goods seized was more than sufficient to pay 
the sheriffs claim, certain goods in respect of which costs had been incurred 
had proved to be worth nothing to the bankrupts estate, since subsequent to 
the delivery of them by the sheriff to the official receiver a distress had been 
put in by the landlord with the result that no money was yielded to the estate 
by the sale of those goods. 

Held : That the sheriff had nothing to do with what happened to the goods 
after they had been handed over to the official receiver; and that he was 
entitled to have the goods dealt with as of the quantity and value they possessed 
at the time when they were handed over. In re Wells & Croft, Ex parte the 
Sheriff of Kent p. 69 

Costs o/.]— (2) The sheriff is not entitled as 'part of the ** costs of the execu- 
tion" under section 11, sub-section (1) of the Bankruptcy Act, 1890, to any 
costs incurred by continuing in possession after notice of a receiving order 
having been made against the debtor has been served on him by the official 
receiver. 

After seizure by the sheriff under a writ of Ji, fa, the goods of the debtor 
were claimed under a bill of sale, and an interpleader order was made. Two 
days afterwards notice was served on the sheriff that a receiving order had been 
made against the debtor, but the sheriff declined to hand over the goods to the 
official receiver pending the interpleader order, and he remained in possession 
until, on a summons taken out by him to have the interpleader order dismissed, 
he was directed to withdraw. The sheriff, thereupon, brought in his bill of 
costs under section 11, sub-section (1) of the Bankruptcy Act, 1890, in which 
he claimed possession money during the whole time he had continued in 



Held : That the sheriff was only entitled to possession money down to the 
date when notice of the receiving order was served on him ; and that when 
requested by the official receiver his duty was to have delivered the goods. In 
re Harrison, Ex parte the Sheriff of Essex . . . . . , p, X06 

Costs o/.] — (3) Where a sheriff remains in possession of the debtor's goods 
without selling at the request both of the execution creditor and of the 
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debtor, he will, in the event of a reoeiving order being subsequently made 
against the debtor, be entitled under section 11, sub-section (1), of Bankruptcy 
Act, 1890, to possession money up to the time when he received notice of such 
receiving order. 

After seizure under a writ otft, fa, the sheriff, at the request of the execution 
creditor and of the debtor, remained in possession of the debtor's goods without 
selling. A receiving order was made against the debtor and the sheriff there- 
upon handed over the goods to the official receiver, and brought in his bill of 
costs imder section 11, sub-section (1) of the Bankruptcy Act, 1890, in which 
he claimed possession money down to the time when, on notice of the receiving 
order, the goods were so handed over. This claim was allowed on taxation by 
the County Court registrar ; but on a review at the instance of the Board of 
Trade, the High Court taxing-master allowed possession money for eight days 
only. 

Hdd: That the possession money claimed was part of the oosts of the 
execution within the meaning of section 11, sub-section (1) of the Bankruptcy 
Act, 1890; and that the amount deducted by the taxing-master must be 
allowed. In re Hurley p. 120 

FEE. — On Application to approve Scheme,'] — ^As a general rule the fee chargeable 
on an application by a debtor to the Court .to approve a scheme of arrangement 
must be actually paid before the hearing of the application will be proceeded 
with. In re Bottomlcy, Ex parte BottomUy . . • . . .p. 262 

FORMAL DEFECT.]— On January 19, 1893, judgment was recovered against 
the debtor for the sum of 219^ debt and costs, and execution was afterwards 
issued. On the promise of the debtor's wife, however, to pay 200/. within a 
certain time such execution was withdrawn, and at the same time a sum of 
money was actually paid to the creditor in respect of interest and costs thereby 
reducing the whole amount due on the judgment to 200Z. only. The 200/. was 
not paid at the time agreed upon ; and on March 9th, 1893, a fresh execution 
was issued under which the sheriff again seized, but the goods being claimed 
by third parties, an interpleader summons was on March 18th, 1893, taken out 
by the sheriff. On March 23rd, 1893, a bankruptcy notice under section 4, 
sub-section 1 {g) of the Bankruptcy Act, 1883, was issued from the County 
Court against the debtor at the request of the judgment creditor's solicitor, such 
notice reqiiiring payment by the debtor, within seven days, of the whole sum of 
219/. On March 27, 1893, an order was made on the interpleader directing the 
sheriff to withdraw on payment by the claimant of 45/., which sum was paid to 
the sheriff and he accordingly withdrew. On March 28th, 1893, the bankruptcy 
notice issued on March 23rd was served upon the debtor. On an application by 
the debtor to set aside the bankruptcy notice, the Coimty Court registrar refiised 
the application, but he amended the bankruptcy notice by reducing the sum 
claimed by it to 155/., and directed the notice to be re-served. 

Held : That the mistake of the 45/. in the notice was not imder the ciroiun- 
stances a mere formal mistake which the Court had a right to amend, but was 
a substantial mistake which vitiated the bankruptcy notice: and that the 
application of the debtor ought, therefore, to have been allowed. 
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TJiat althougli bound by the piinoiple of the case of In re Bates, Ex parte 
Lindeey (see antey Yol. IV. p. 192), in so far as it lays down the rule that not 
every mistake in a bankruptcy notice wiU render such notice void, the Court 
will not be inclined to extend such principle, it being of opinion that the judg- 
ment of the Court in that case went very far indeed when it held that a mistake 
of 20^. in a bankruptcy notice was a mere formal defect. In re Miller^ Ex 
parte Miller p. 183. 

FEAUDULENT PEEFEEENCE.]— In order to determine whether a payment 
made by a bankrupt was or was not a fraudulent preference, the Court must 
ascertain in each case what was the substantial, effectual or dominant motive 
which operated on the bankrupt*s mind when he made the payment in question. 

It is not sufficient, therefore, in order to prevent a payment being a fraudulent 
preference that honest pressure had something to do with bringing about such 
payment, if the Court comes to the conclusion that the dominant view of the 
bankrupt was to prefer the creditor, even though but for the ^[importunity of the 
creditor the bankrupt might not have made the payment. 

If it is the fact that the desire to prefer the creditor was a substantial motive 
operating on the mind of the bankrupt who has made the payment in such a 
sense that it can be said to be the dominant motive, such payment wiU be a 
fraudulent preference, notwithstanding that but for the importunity of the 
creditor, the payment might never have been made. In re Belly Ex parte the 
Official Receiver p. 15. 

PayTnenUmade after Fresentaticn of Petition,'}— On application by the trustee 
in the bankruptcy to set aside as a fraudulent preference two payments of 
money made by ^e bankrupt to certain creditors on August 13, 1892, and 
September 5, 1892, respectively, it was shown that the bankruptcy petition was 
presented against the debtor on August 5th, 1892. The contention was, there- 
fore, raised that the case did not fall within section 48 of the Bankruptcy Act, 
1883, at all, the petition having been presented before the payments in question 
were made and that section providing that a payment shall be held to be a 
fraudulent preference if the person making such payment is adjudged bankrupt 
on a bankruptcy petition presented within three months after the i>ayment. It 
was further contended that the transaction in the present case was protected 
under section 49 of the Bankruptcy Act, 1883, the i>ayments being made before 
the receiving order, and the creditors having at the time no notice of any act of 
bankruptcy. 

Held : That so far as section 48 was concerned the Court felt boimd to say 
that the payments were not a fraudulent preference. 

But that although section 48 pointed out under what circumstances a fraudulent 
preference would be avoided, it by no means followed that the Court was bound 
to accord the protection of section 49 to all those cases which might fall outside the 
former section : that the Court was not bound to give the benefit of section 49 
to any transaction which was contrary to the policy of the bankruptcy laws ; 
and that the money paid by the bankrupt to the creditors being in fact the 
property of the trustee at the time when the payments were made, such pay- 
ments were not protected. In re Badfuim, Ex parte Palmer . . .p. 252 
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debtor, he will, in the eyent of a reoeiying order being subsequently made 
against the debtor, be entitled under section 11, sub-section (1), of Bankruptcy 
Act, 1890, to possession money up to the time when he reoeiyed notice of such 
receiying order. 

After seizure under a writ oifi. fa. the sheriff, at the request of the execution 
creditor and of the debtor, remained in possession of the debtor*8 goods without 
selling. A receiying order was made against the debtor and the sheriff there- 
upon handed oyer the goods to the official receiyer, and brought in his bill of 
costs under section 11, sub- section (1) of the Bankruptcy Act, 1890, in which 
he claimed possession money down to the time when, on notice of the reoeiying 
order, the goods were so handed oyer. This claim was allowed on taxation by 
the County Court registrar ; but on a reyiew at the instance of the Board of 
Trade, the High Court taxing-master allowed possession money for eight days 
only. 

Hdd: That the possession money claimed was part of the oosts of the 
execution within the meaning of section 11, sub-section (1) of the Bankruptcy 
Act, 1890; and that the amount deducted by the taxing-master must be 
allowed. In re Hurley p. 120 

FEE. — On Application to approve Scheme.'] — ^As a general rule the fee chargeable 
on an application by a debtor to the Court .to approye a scheme of arrangement 
must be actually paid before the hearing of the application will be proceeded 
with. In re Bottomley, Ex parte Bottomley p. 262 

FOBMAL DEFECT.]— On January 19, 1893, judgment was reooyered against 
the debtor for the sum of 219^ debt and costs, and execution was afterwards 
issued. On the promise of the debtor's wife, howeyer, to pay 200/. within a 
certain time such execution was withdrawn, and at the same time a sum of 
money was actually paid to the creditor in respect of interest and costs thereby 
reducing the whole amount due on the judgment to 200/. only. The 200/. was 
not paid at the time agreed upon ; and on March 9th, 1893, a fresh execution 
was issued under which the sheriff again seized, but the goods being claimed 
by third parties, an interpleader summons was on March 18th, 1893, taken out 
by the sheriff. On March 23rd, 1893, a bankruptcy notice under section 4, 
sub-section 1 {g) of the Bankruptcy Act, 1883, was issued from the County 
Court against the debtor at the request of the judgment creditor's solicitor, such 
notice requiring payment by the debtor, within seyen days, of the whole sum of 
219/. On March 27, 1893, an order was made on the interpleader directing the 
sheriff to withdraw on payment by the claimant of 45/., which sum was paid to 
the sheriff and he accordingly withdrew. On March 28th, 1893, the bankruptcy 
notice issued on March 23rd was seryed upon the debtor. On an application by 
the debtor to set aside the bankruptcy notice, the County Court registrar refused 
the application, but he amended the bankruptcy notice by reducing the sum 
claimed by it to 155/., and directed the notice to be re-seryed. 

Held : That the mistake of the 45/. in the notice was not under the circum- 
stances a mere formal mistake which the Court had a right to amend, but was 
a substantial mistake which yitiated the bankruptcy notice: and that the 
application of the debtor ought, therefore, to haye been allowed. 
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country or otherwise, legally or equitably entitled to set off the whole of the 
arrears of rent due up to the date of the termination of the tenancy. 

Held: That under section 38 of the Bankruptcy Act, 1883, the landlord had 
no right to set off the one sum against the other. 

But that the Court was of opinion on the cyidence that as a matter of fact, 
according to the custom of the county of Norfolk, the amount payable by the 
landlord in respect of valuation to the outgoing tenant was not the absolute 
ralue put by the valuers on the subject-matter of the valuation, but was the 
balance of that sum after deducting any arrears of rent ; and that that being so, 
the landlord in the present case was not liable to pay any part of the £271 to the 
trustee. In re Wilson, Ex parte Lord Hastings p. 219 

EEPUTED OWNEESmP.]— A person who takes lodgers, but does not provide 
them with board, carries on a '* trade or business " within the meaning of sec- 
tion 44 of the Bankruptcy Act, 1883. 

Certain furniture belonging to the bankrupt's wife was placed by her in a 
house carried on by her as a seaside lodging-house. The bankrupt had no pro- 
prietorship in the house, and acted only as his wife's manager; but the 
tenancy of the house was placed in his name by the desire of the solicitors for 
the landlord. The bankrupt filed his own petition, in which he described him- 
self as a lodging-house keeper. On application by the official receiver as trustee 
in the bankruptcy for an order declaring that the furniture in question was in 
the reputed ownership of the bankrupt, the County Court judge declined to 
allow the petition to be contradicted, or to receive evidence that the furnituro 
and lodging-house business belonged to the wife ; but he dismissed the applica- 
tion on the ground that the bankrupt did not carry on a trade within the mean- 
ing of the reputed ownership section. 

JJdd : That the words of section 44 of the Bankruptcy Act, 1883, will include 
the case of a lodging-house keeper who does not supply his lodgers with board ; 
and that the County Court judge was wrong in his decision on the ground upon 
which it was given. 

But that the Court, having now heard evidence which ought to have been 
admitted by the Coimty Court judge, could only come to the conclusion that 
the furniture in question was not in the reputed ownership of the bankrupt. 
In re Harrison, Ex parte tJie Official Beceiver p. 1 

SCHEME OF AEBANGEMENT.]— Although a debtor by whom application is 
made to the Court to approve a scheme of arrangement previously accepted by 
the creditors, may be proved to havo committed an offence under section 8, 
sub-section (3) of the Bankruptcy Act, 1890, the Court is not for that reason 
absolutely bound to refuse to approve the scheme. 

On such application the interest of the creditors is, in the first instance, to 
prevail, unless it would be contrary to commercial morality that they should be 
allowed to make an arrangement with the debtor. 

It is the duty of the Court, therefore, in each case to take into consideration 
the partic\ilar class of offence, and the particular circumstance imder which it is 
proved to have been committed, and then to ask itself the question whether it 
would bo contrary to public morality, for the sake of private interests to approve 
the scheme. 
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FRIENDLY SOCIETY.]— It was not the intention of section 15, sub-sec- 
tion (7) of the Friendly Societies Act, 1875, to repeal the existing privileges of 
Friendly Societies at the time when the Act was passed. 

Under that section, therefore, the trustees of a friendly society are entitled to 
be paid out of the assets of the bankrupt treasurer of such society, in preference 
to any other claims against his estate, the balance which at the commencement 
of the bankruptcy was due from him to the society, even though the moneys 
which he had received were not then in specie and could not be specifically 
traced. 

Per The Divisional Coqrt in Bankruptcy : The preferential right to pay- 
ment given to a friendly society under the section extends to all moneys of the 
society in the hands of the treasurer at the time of his bankruptcy, even though 
the directors of the society may have through carelessness allowed such officer 
to retain in his hands more money than was necessary for the immediate use of 
the society. In re Miller, Ex parte Foresters* Friendly Society ; In re Miller, Ex 
parte the Official Receiver p. 21 

INFANT.] — Although judgment has been obtained against a firm in the name 
of the firm, and a bankruptcy notice in respect of that judgment served upon 
the firm, the requirements of which are not complied with, a receiving order 
cannot be made against the firm, if one of the partners is an infant. 

The debtors carried on business together in partnership, one of them beiog an 
infant. An action was brought against the debtors in their firm name, in 
which judgment was obtained against them, and thereupon a bankruptcy notice 
under section 4, sub-section 1 (?) of the Bankruptcy Act, 1883, was issued by 
the judgment creditors against the firm. The requirements of this notice were 
not complied with, and the creditors presented a bankruptcy petition against 
the firm, on which a receiving order was made by the registrar. 

Hdd : That the receiving order was bad and must be set aside ; and that the 
bankruptcy petition on which it was founded must be dismissed. In re 
Beauchamp Brothers, Ex parte G, W, Beauchamp p. 277 

INTEEEST — Loan at, Varying with Projits.] — Where an advance of money has 
been originally made to a person carrying on business upon such terms that the 
transaction falls within the provisions of Bovill*s Act, the greatest care must be 
exercised by the person making such advance if he wishes afterwards so to vary 
the loan as no longer to fall within that Statute. 

It is not sufficient for this purpose that a new agreement is entered into 
between the lender and the borrower by which, instead of receiving a share of 
the profits, the lender is for the future to be paid interest at a fixed rate ; nor is 
it sufficient that the person who has obtained the advance should bring the 
money by arrangement with the lender and hand it over to him upon the under- 
standing between them that the moment he has done so it shall be handed back 
upon new terms. 

But the money advanced must be in fact repaid to the lender without any 
understanding or arrangement whatsoever, and the first transaction must be 
absolutely closed before any new transaction is attempted to be entered into. 

The question to be considered is whether there has been more than one 
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advance ; and if there has been only one advance wliich was within Bovill's Act, 
the transaction will still remain within that Act no matter how many times the 
terms of the loan may have been altered. 

Where a sum of 20,000/. was advanced to the debtor by his brother in 1880 
under an agreement which admittedly fell within Bovill's Act ; but in 1886 a 
new agreement was entered into between the parties by which the loan was for 
the future to be continued on payment to the lender of a fixed rate of interest at 
10 per cent., and the evidence showed that at the time of the new arrangement 
an offer was made by the borrower to repay 20,000/., which was declined. 

Held : That the transaction which took place did not amount to a repayment 
of the original advance and a new advance upon such terms as to take the case 
out of Bovill's Act ; and that the proof of the lender tendered in the bankruptcy 
in respect of the advance must, therefore, be postponed. In re HildeBheim, 
Ex parte Smith p. 238 

Exceeding 6 per cent.'] — The words of section 23 of the Bankruptcy Act, 1890 — 
by which it is provided that ** Where a debt has been proved upon a debtor's 
estate, and such debt includes interest or any pecuniary consideration in lieu of 
interest, such interest or consideration shall, for the purposes of dividend, be 
calculated at a rate not exceeding 5 per cent.*' — apply only to that part of the 
debt proved in respect of which a creditor is entitled to receive a dividend. 

Thus where the debt for which a creditor seeks to prove consists of a principal 
sum and interest at a higher rate than 5 per cent., the creditor is entitled to 
allocate any security he may have to the payment of the whole or part of the 
interest, and may then prove for any principal sum remaining over. 

The general right of a seciired creditor to allocate his security to that part 
of his debt in respect of which he has no right of proof is not disputed. In re Fox 
dk Jacobs, Ex parte the Discount Banking Company, . . . .p. 295 

Payable by Instalments,] — A bill of sale was given by the debtor to secure 
the repayment of 200/., with interest at 6c/. in the pound per month, the 
principal sum together with the interest then due to be paid off by weekly pay- 
ments of 2/. 6s, 2d. After the bankruptcy the debtor gave to the same person 
a second bill of sale in substitution for the first one, and in practically the same 
terms, the grantee being unaware at the time that the debtor had become bank- 
rupt. On application by the trustee to set aside the bills of sale. 

Held : That the second bill of sale having been given under a mistake of fact, 
and after the bankruptcy, was altogether nugatory and did not operate to cancel 
the first bill of sale. 

That the first bill of sale was not void because it provided for payment of 
principal and interest by instalments and did not limit the number of instalments 
which were to be paid, the form in the schedule to the Bills of Sale Act, 1882^ 
being open to the same objection. In re Bargen, Ex parte Hasluck, • p. 301 

INTEEPLEADEB.]-See Sheriff. 

JOINT AND SEPARATE ESTATES— (7<m«o/u2a<u>n o/.]— It would seem that 
the old exception to the rule as to the distribution of joint and separate estates 
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that where the estates are so inextricably blended as to render it impracticable 
to keep them distinct the Court will order them to be consolidated, still exists. 

But the mere fact that difficulties are likely to arise in the distribution with 
regard to the inyestigation of proofs and whether certain creditors originally 
were joint or separate creditors, will not of itself justify the Court in making an 
order for consolidation. 

In March, 1891, two traders who had originally carried on business separately, 
entered into partnership. In May, 1891, a receiving order was made against 
the partners, upon which they were adjudicated bankrupt. The joint liabilities 
amounted to about 1,240?., and the joint assets were estimated at about 900?. 
The separate liabilities of the debtors were about 230/. and 201. respectiyely. 
About the time of the presentation of the petition one of the debtors became 
entitled to a sum of 988?. under his father's wiU ; and on the application of the 
trustee the County Court judge subsequently made an order consolidating the 
estates on the ground that they were so blended together that they could not 
be kept separate, and that an order for consolidation would be for the general 
benefit of the creditors. 

Held: That, assuming the existence of the rule that where the joint and 
separate estates are so blended together as to render it impracticable to keep 
them separate the Court will consolidate them, the present case did not come 
within that rule : and that the order of the County Court judge could not, there- 
fore, be supported. In re Krtegd, Ex parte Trotman, 

LANDLORD— iJt^rA^ o/.]— The tenancy of the bankrupt of a farm carried on 
by him in Norfolk terminated under a notice to quit twelve days after the 
receiving order, at which time there was due to the landlord from tiie bankrupt 
for arrears of rent a sum of over 650?. The valuation of the growing crops and 
other things which under the custom of the country an outgoing tenant of a 
farm is bound to leave in the hands of the landlord and for which the landlord 
is bound to pay, was assessed against the landlord at 271?. A claim was, how- 
ever, made by the landlord that as against this sum of 271?. i>ayable by him 
for the amount of the valuation, he was by virtue of section 38 of the Bank- 
ruptcy Act, 1883, or by the custom of the country or otherwise, legally or 
equitably entitled to set off the whole of the arrears of rent due up to the date 
of the termination of the tenancy. 

HM : That under section 38 of the Bankruptcy Act, 1883, the landlord had 
no right to set off the one sum against the other. 

But that the Court was of opinion on the evidence that as a matter of fact, 
according to the custom of the county of Norfolk, the amount payable by the 
landlord in respect of valuation to the outgoing tenant was not the absolute 
value put by the valuers on the subject matter of the valuation, but was the 
balance of that sum after deducting any arrears of rent ; and that that being so, 
the landlord in the present case was not liable to pay any part of the 271?. to the 
trustee. In re Wilson, Ex parte Lord Hastings p. 219 

LEASEHOLDS — Excepted from Deed of Assignment.'] — Where a debtor executed 
a deed by which he granted and assigned all his property, except leaseholds, to 
trustees in trust for realisation and division amongst all his creditors as in 
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bankruptcy : and the deed further contained a declaration of trust in respect of 
the leaseholds, by which the debtor was to stand possessed of all leaseholds and 
leasehold interests in trust for and to conyey and assure the same as the trustees 
might direct. 

Hdd (Lord Esheb, M.B., dissenting) : That the deed in question was a oon- 
yeyance or assignment of the debtor^s property to trustees for the benefit of his 
creditors generally within the meaning of section 4, sub-section 1 (a) of the 
Bankruptcy Act, 1883 : and that the execution of it was therefore an act of 
bankruptcy. In re Hughes^ Ex parte Hughes. p. 9 

LODGING-HOUSE KEEPEE.]— A person who takes lodgers, but does not 
provide them with board, carries on a ** trade or business " within the meaning 
of section 44 of the Bankruptcy Act, 1883. 

Certain furniture belonging to the bankrupt's wife was placed by her in a 
house carried on by her as a seaside lodging-house. The bankrupt had no pro- 
prietorship in the house, and acted only as his wife's manager ; but the tenancy 
of the house was placed in his name by the desire of the solicitors for the land- 
lord. The bankrupt filed his own petition, in which he described himself as a 
lodging-house keeper. On application by the official receiver as trustee in the 
bankruptcy for an order declaring that the furniture in question was in the 
reputed ownership of the bankrupt, the County Court judge declined to allow 
the petition to be contradicted, or to receive evidence that the furniture and 
lodging-house business belonged to the wife ; but he dismissed the application 
on the groimd that the bankrupt did not carry on a trade within the meaning 
of the reputed ownership section. 

ndd : That the words of section 44 of the Bankruptcy Act, 1883, will in- 
clude the case of a lodging-house keeper who does not supply his lodgers with 
board ; and that the County Court judge was wrong in his decision on the 
groimd upon which it was given. 

But that the Court having now heard evidence which ought ^to have been 
admitted by the Cotmty Court judge, could only come to the conclusion that 
the furniture in question was not in the reputed ownership of the bankrupt. In 
re Harrison, Ex parte tJie Official Beceiver p. 1 

MAERIED WOUAN^Authority to pledge HusbancTs Crecit^.]— (1) A husband, 
who was a sea-captain, handed over his income amoimting to more than 1000/. a 
year to his wife for the support of herself and the household, of which she was 
the responsible manager. The wife got into difficulties and borrowed from her 
sister various sums amoimting in all to 1,327/., for which a proof was tendered 
in the subsequent bankruptcy of the husband on the groimd that the wife had 
authority to pledge his credit. 

Held : That although in certain cases it might be that an authority to a wife 
to pledge her husband's credit would be presimied even though that which the 
wife did was to borrow money, viz. where a wife borrowed money to pay for 
absolute necessaries, yet in the present case that had not been done : that the 
allowance made by the husband to the wife was ample for all purposes ; and 
that there being no authority either in law or in fact to the wife to incur the 
debt, the proof in question against the husband's estate could not be admitted. 
In re Cook, Ex parte VemaJl p. 8 
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Botlmal Green Boad, which were seized by the sheriff of the ooiinty of London 
under and by virtue of a writ of fi, fa,^ and hereby sold as far as he lawfully can 
or may, without any warranty of title and with ^e consent of the defendant, 
who is a builder, and under an order of the Master, dated, &c." 

Held : That the document in question was a bill of sale within the meaning of 
the Bills of Sale Act, 1878, and not being registered must be declared void. In 
re Hood, Ex parte Bland/ord ; In re Hood, Ex parte Burgess . . . p. 231 

SOLICITOE.— CMfo o/.]— The debtor, who was then indebted to his solicitor 
in the sum of £40 for costs, consulted the solicitor as to his position, with the 
result that it was decided that a balance-sheet should be prepared and a meeting 
of the creditors called. The solicitor declined to act for the debtor on credit, 
and a sum of £15 was accordingly deposited by the debtor with the solicitor, to 
be applied by him in payment of future costs. After services to the amotmt of 
about £3 had been rendered by the solicitor, the debtor committed an act of 
bankruptcy by executing a deed of assignment for the benefit of his creditors, 
upon which he was subsequently made bankrupt. On application by the ofiBcial 
receiver as trustee in the bankruptcy, the Cotmty Court judge refused to aUow 
the solicitor to retain the balance of £12 in respect of services rendered after 
the act of bankruptcy, and directed him to hand such balance over to the 
trustee ; and this dedsion was subsequently affirmed by the Divisional Court in 
Bankruptcy (see ante. Vol. IX., p. 309). 

Held : That by virtue of the relation back of the title of the trustee in the 
bankruptcy^ the money in question became the trustee's money on the execu- 
tion of the deed of assignment ; that the authority given by the bankrupt to 
the solicitor to do the professional work for him was revoked by the bank- 
ruptcy; and that the solicitor was not entitled to apply the money to the 
payment of costs incurred by him on behalf of the bankrupt after the com- 
mencement of the bankruptcy. 

That the solicitor was not entitled, \mder section 38 of the Bankruptcy Act, 
1883, to set off the balance in his hands against the old debt of £40, which was 
owed to him by the debtor. 

The decision in the case of In re Sinclair , Ex parte Payne (see ante. Vol. 11., 
p. 225 ; L. E. 15 Q. B. D. 616), by which money bond fide paid by a debtor to 
his solicitor for expenses in opposing bankruptcy proceedings cannot be 
recovered back by the trustee, will not be extended. In re PoUiU, Ex parte 
Minor p. 35 

SPECIFIC APPEOPRIATION.]— On the failure of the debtors, who carried 
on business as bankers in the coimtry, a claim was made by certain customers 
that they were entitled to have paid in full, out of moneys in the hands of the 
London agents of the debtors, three cheques drawn by them upon the debtors' 
bank in favour of third parties, and also a sum of £1,043, being the amount of 
cash and London and country cheques paid in to the London agents of the 
debtors by the customers to the credit of their current accoimt with the debtors 
shortly before the receiving order. 

Hdd : That the question depended on whether the moneys in the hands of the 
London agents of the debtors was held by them specifically appropriated in 
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f ayour of the customers, and that unless the debtors through their London agents 
receiyed those sums, not as bankers in the ordinary course but as the agents 
of the customers for collection and specific appropriation, the customers could 
have no claim to the money : that as a matter of fact the Court was of opinion 
that there was no ground for holding that any of the sums claimed were speci- 
fically appropriated when paid in, or that there was anything in the course of 
business with the London agents who receiyed the amounts which amounted to 
an appropriation ; and that the claim must therefore be disallowed. 

That one test to be applied was to condder whether, if during the time 
occupied by the collection of the country cheques paid in, the customers had 
drawn a cheque on the debtors and that cheque had been presented for payment 
at their bank and had been dishonoured by them at a time when the customer*s 
account was in credit to the extent of the dieque if the amount of the uncollected 
coimtry cheques was included, the customers would haye a right of action for 
such dishonour ; and that, on applying that test, the Court had come to the 
conclusion that imder the circumstances such right of action would arise. 

That the inference of fact drawn by the Court in the case of Thompson y. 
Oiles (2 B. & C. 422), in respect of short or undue bills, was largely grounded 
on the bills not being due and the entry in the cash column of the banker's book 
being for a full amount of bill without any deduction for the time which the bill 
had to run, which negatiyed the inference that the bankers intended to take the 
bill ; and that the same reasoning had no application to the case of an instru- 
ment payable] on demand. In re MUU, Bawtree d: Co., Ex parte Stannard & 
others p. 193 

TENANT BlQBT^Itight of Landlord to set off Valuation of, against Arrears of 
lient.l — ^The tenancy of the bankrupt of a farm carried on by him in Norfolk 
terminated under a notice to quit twelye days after the receiying order, at 
which time there was due to the landlord from the bankrupt for arrears of 
rent a sum of oyer £650. The valuation of the growing crops and other things 
which imder the custom of the country an outgoing tenant of a farm is bound 
to leave in the hands of the landlord, and for which the landlord is bound to 
pay, was assessed against the landlord at £271. A claim was, however, made 
by the landlord that as against this sum of £271 payable by him for the amount 
of the valuation, he was by virtue of section 38 of the Bankruptcy Act, 1883, 
or by the custom of the country or otherwise, legally or equitably entitled to 
set off the whole of the arrears of rent due up to the date of the termination of 
the tenancy. 

Held : That under section 38 of the Bankruptcy Act, 1883, the landlord hal 
no right to set off the one sum against the other. 

But that the Court was of opinion on the evidence that as a matter of fact, 
according to the custom of the county of Norfolk, the amount payable by the 
landlord in respect of valuation to the outgoing tenant was not the absolute 
value put by the valuers on the subject-matter of the valuation, but was the 
balance of that sum after deducting any arrears of rent ; and that that being 
so, the landlord in the present case was not liable to pay any part of the £271. 
to the trustee. In re Wilson, Ex parte Lord Hastings , . . . p. 219 

•* TEADE OB BUSINESS."]— See Bepuied Ownership. 
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TRANSFER— 0/ Pending ^rftb/i.]— Tho general rule would eeom to be that the 
Couii will not on the application of the trustee make an order under section 
102, Bub-seotion (4) of the Bankruptcy Act, 1883, transferring to the judge in 
b.inkruptcy an action pending in any other division by or against the bankrupt 
at the time when the receiving order was made, unless the trustee has by 
operation of the bankruptcy law a higher and better title than the bankrupt. 

Thus, where application was made by the trustee in bankruptcy for the 
transfer for trial before the bankruptcy judge of two foreclosure actions com- 
menced against the debtor before the receiving ordor by originating summons 
ia the Chancery Division, in which the trustee had been joined as co-defendant. 

Hdd : That the sole question for trial was the validity of the mortgagos, in 
which no question of priorities could arise; and that the trustee having no 
higher and better title than the bankrupt would have had, the order of transfer 
ought not to be made. In re ChampagnS, Ex parte Kemp • . .p. 285 

TRUSTEE — Committal o/.]— Where a trustee under a deed of arrangement 
failed to comply with an order of the Court directing him to obey a previous 
order of the Boaid of Trade by which such trustee was required, under section 
25 of the Bankruptcy Act, 1890, to furnish accounts, and application was in 
consequence made by the Board of Trade for his committal. 

Held : That an order of committal must be made ; but that such order would 
not issue for a fortnight and not go out at all if within that time the trustee 
complied with the terms of the order previously made against him. In re 
Gallant, Ex parU the Board of Trade p. 128 

Motion agaifut.'] — At the time when notice of motion was given no trustee of 
the debtor's estate had been appointed and the official receiver was acting as 
trustee, upon whom the notice was served ; but before the motion came on for 
hearing, a trustee having been appointed, application was made to add his name 
to the notice. 

Leave was given to add the name of the trustee as a party to the motion, the 
representation of the estate being, in the opinion of the Court, continuous. 
In re Hallett A Co., Ex parte Blane p. 250 

ULTRA VIRES.]— See i?<^«<rar. 

VOLUNTARY SETTIiEMENT.]— (1) The operation of section 47 of tJie 
Bankruptcy Act, 1883, is confined to the person who claims under the volun- 
tary settlement as donee, and does not extend to a purchaser for valuable con- 
sideration in good faith from such donee ; at any rate where such purchaser had 
no notice of the settlement. In re Vamittart, Ex parte Brown . . p, 44 

(2) A voluntary settlement declared void under section 47 of the Bankruptcy 
Act, 1883, is not void ah initio, the true meaning of the word ** void " in section 
47 being ** voidable." 

The title of a purchaser for valuable consideration in good faith from the 
donee under a voluntary settlement prior to the avoidance of such settlement 
cannot afterwards, therefore, be defeated by the trustee in bankruptcy of the 
settbr. 
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And the mere fact that a purchaser had notice that the donee claimed under a 
voluntary settlement is not sufficient to prevent him claiming as purchaser for 
value in good faith ; at any rate, where such purchaser had no notice of any fact 
avoiding the voluntary settlement or that the settlor was insolvent, and the 
bankruptcy which brought the settlement within the operation of the section 
had not occurred at the time of the advance. In re Brolly Ex parte Norton 

p. 166 

** WITHOUT PEEJUDICE "—Letter voriUen^Proof of Act of Bankruptcy, y- 
A document sent by a debtor to a creditor may be looked at by the Court for 
the purpose of deciding whether or not it amounts to a notice of suspension of 
payment within the meaning of section 4, sub-section 1 (A) of the Bankruptcy 
Act, 1883, although such document is headed ** Private and Confidential: 
Without prejudice." 

The rule which excludes documents marked ** without prejudice" has no 
application to a document which in its nature and character may prejudicially 
a£Pect the person to whom it is addressed if he should reject the terms offered 
thereby ; and it does not therefore apply to a notice of an act of bankruptcy. 

Neitiier does the rule apply unless some person is in dispute or negotiation 
with another, and terms are offered for the settlement of the dispute or 
negotiation. 

The Court is necessarily entitled, therefore, to look at the document in order 
to determine whether the conditions under which the rule alone applies, exist. 
In re Daintrey, Ex parte Holt p. 158 

WITNESS.]— See Examination. 
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Esqiu^ BaiTbtt^rB-Mt'Lnw, 6tli E<lit. 2 
vols. Royal 8vo, 84s, cloth. 1886, 

Lease S. ^^1' recede I) ts of Lettseti for Yean*^ 
and otlii.^ri.'untraeia of Tenancy, By J. M. 
IjELV and W, A PficK^ Barnatera-at^Law, 
Ri^yti! 8vo, Pricfl IOjt. $d, 1889. 

Li cen S i n g, ^ L i cen si n g Acts, 1 8 28 — 
1874 *M\\ Kditioii* Hy J. M. Lklv and 
\\\ D. L Fut.Ti,Kt;H, 10,-?. M. cloth. 1887. 

Lunacy. ^PoPEr'& Law and Practice of 
Lunacy. Second E^lllion. By J, H, Bo*>»rE, 
of tho Middle Tem]Tti\ and V. Dk t^. Fowke^ 
of Liac^ln's Inn. Svo, 21s. cloth. 1892, 



Master and Servant— Smith's (C. M.) 

Uiw of Master and Servant, including 
Maatora and Workmen ; with Statutea. Svo. 
4th Edit. 28.*, cloth, 1885. 

Maxims, — Broom'a (Dn) Selection of 
Legal Masinis, Clasaitied tind lllastratwi, 
«th Ed, By H. F. MANihTY, Esq., Barrister- 
at-Law. 3vo. ]*dce 1/, 11,^. rnf. cloth. 1884. 

Mayor's Court, London.— PractiLe 

and Plfadiu^, with Fonrn* and Proctideni*. 
By E. H, Rallton aod R. Gill. 8«. 1888, 

Mercantile and Maritime Law. — 

i?Mtin'?* (J. W,) Comju-nilinm of Mfminrik 
Law, Te th Kil i t . By J on n M aci>o K kli ,, 
SLA. 2 vols. Royal 8vo. 2/. 2^, 18»0. 
Tuhor's (0. D.) Selection of LcaiiiDj^ CHseson 
Mercantile and Maritime Law ; with Notes. 
Royal 8vo, Third Edition, Prict'42j. 1884. 

Merchant Shipping;.— A Treatlae on 

the Ijiw of Merchant Shiinptng, 4(h Edit 
By DAvrii Macla^hlAn, m,a.» Bairister-at- 
Law. Koynl Svo. Priee 2^ 2^. cloth, 1892. 
MAunE (F. P.) ami Pollocks (C. E,) Tn?4tis« 
on tilt! Lhw of Men-hant Shipping. 4tb Edit, 
By Hon. BAkoif Pol Lor K k G. BitrcE, Re- 
cJrd. of Bradford. 2 vols. lioy.Svo. 3M0ff,l8Sl. 

Metropolitan Building- Acts* — 

WnoLiivf nV. With Notes, .tu, 3rd Edit, 
By W, II, Macs AM AHA, Pncc 10^, 1S82. . 
Mines, Minerals.— A 1 leatise on the 
Law of ^linea, Quiirrieh, and Mine rids. By 
R, F, MacSwinnEy, M.A., BurHstcr-at-Ijiw, 
Royal 8vo. PHce 35^, chjlh. iSSi, 

Mortgage. — C'oote's (H. H.) Treatise on 
the Ljiw of MortgQgc. 5tli KtUt. By W, 
Wtllth MackEwok, Eaq., q.c,^ and H* 
AuTHVn Siinn, Bairister-atLaw. 2 vols. 
Royal 8vo- Price U cloth. 1884. 

Municipal Corporations,- The Muni- 
cipal CotpoNitioiih Act, IBh'l, and the Gtne- 
lA KulfH nntde in pni Jtrnxnttf ihcrtiof. By T. 
CiEAUY, BaiTiisici-at*La^. 8th EdiL JI7^A 
SuFrLEWKNT cmii^iitting fJie Mnnki^tal Elec- 
tions {Citrrttpt and II legal I^'tn:£ic&»} Ad, 
1884. Svo. Price IL ISs, doth. 1884. 

Nisi PriUS. — li0!?C0E's (H.) Digest nfthe 
Law of Nini Prius Kvidance. 16tU Edition. 
By M, PoWELt*, Bam»ter-atLaw, 2 vt>lj(, 
2L 10s. cloth, 1891, 

Parish Law. — SxEER^g Parish Lftw, 
iith Kdit. By \\\ IL MacnamajiAj Bar- 
rihtirat-Law. Price 1S.¥. 1887. 

Partnership.— A Treutif^e on tlic Law 
of Fartiiemhip. By The Right HoiL Sir 
Nathaniel Ljndley, KwL, ono of the 
Lot^lfl .luaticea of Her filajeaty'a Court of 
Appeal Sistth Edition, hy W/B. Lt.vnLKY, 
M.A., Barnster-at-Law. Frica Jir"*. 1S93, 

Patents. — Goodeve*s (T. M.) Abatraut 
of Ra^ ported (.'awe?* relating t^ Letterii- Patent 
for Inveotious, VoL 1. Royal 8vo. Piico 
30:j. Vol, 2, Hy R. CiHlPFm, ini^ontinoatiou, 
hrliiginf(ca.^fls 'from 1883-1886, 25^. 1887, 
Practice lichirc the Comptrcdler and tlie Law 
OfllcerSj wiUi an Ahgtmct of Re portal Cases 
and an Appendix, bringing the Coses down 
to the end of the year 1892^^By T. \\. 
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Thu LiUi'iiiid l*mt:tTce rijlfltuig tn Letters-PaUut 
ior 1 uVkti tioiia.witU ExjiuijiKsof Sp^ji'lKciitiutiit 
and a lew FrL^eedeiits for the Transfer of lu- 
te it-st in 1^ tiers -Fa W»t. 2ud Edit. By T, 
Teuhki-u liuy. 8vo. IriL-i; 2U*, doLh. 1889. 

FreiitU Iwow «t rittfihts, Tnide Alarks^ Mer* 
chriiidlhe Alaiks. kc, IV hiiiiiati iid Pru- 
puriy CoiivintiuJi, 1883^ a»d ikitiiiU liivt?ii- 
tiQii^ uiid Oeiii^iiH Hi FteucL Ediiliitiui^^^. 
by Thomas Baku LAY, ll.h,, Buiiiattr'ftt- 
Luu, Kt. of Mjf LeKiou yf llouuar. Crown 

Personal Propeny.— cjooueveb Mo- 
dem J. aw (>[ JVi,H««iNd Proprty. Royal 8vo. 
2Qd Kiiit. By H. W. El t' Ml N stone and 
J, W. CLARK, BttiTister:^ at I^w. >'riM 18^. 

1892. 

M'iuLUMk' (JOMUVA) riitjcii»l^.'i ul thti Ltiw of 

rt:rJ40iinl Pi'Oiiertyi inloiided for StudeutjJ, 

i:JthEdit. Svo. 2U. 18S7. 

Probate. — I'owlej^ *fc Oakley oh Pro- 

liatt' Fniolii e. A Truatise on ihe Trludfilea 
siud rjatitiLC of thu Court of Pi^l^ato in 
tAintiinti*nifl and Non-Conitijuou* liu»itH''jiH, 
Being the Tijtrd Edition of BaowNK ON 
PnuMT*:. By L. D. Powi.kk, of the Ijiiier 
Temple^ Barrister-nt-Law, tiud T, W. H. 
OaklkVj f>f" tlio rrinei|»al Ke^^try, Soiiiiuset 
Hmisc'. In 1 vol., Svo, Pnoe 30.¥. 1892. 

Railway and Canal Cases.— Nkville 

dml AIausamaiu'k Colieelion of Ciiaeft de- 
cided nnder the '2nd iijt^^t. of the Kailviny and 
Canal Ttuttic Ai^ti 1 854^ ami IkjMjrts of taaoa 
diiidt'd by the Radwtiy <-'om mis hi oners under 
the Hegnhitioii of llaihvays Act, IH12; with 
the Statutes and Kote»- AlhO a Di>;efit of 
VmeH oii Railway and Canal Tnd!i<\ 7 vols* 
RovrI Svo. Price IH, 5.*., duth. 1&74 to 18D1. 
Rail way Sp— Hodges' (bit W*) Law of 
Eailwuygf Railway Coiujianjea and I tail way 
InvefilMient^ ; with Sututes^ Frec«-deiitj», &c. 
7th Kdit, By J* Al. Lely, Bcintiiter-at-Law. 
In 2 voh. Uuyal Svo. 2t, 12*. cloth. 1889, 

Real Property,— Principles of the Law 

of Real Property,. Intended hh a First Book 
lot the Use of Students In Conveyancing. 
By the late Joshua Wili.iam«, Esq. The 
1 7th Kdit. By T* C, Willi AMH, Barnater- 
at - La \\\ LL. n. 8 vo. Pri ce 2 Is. , i^J ot h. 1 892. 

Gt)Oi>E\'E'i* Alodern Law of Real Property^ with 
an liittoiluction for the me of Students. 3rd 
Edition* By H* W. £u*hin8T0NE, Pro* 
fcaiior of the Law of R^-al and Pereouai Pro- 
iierty in the Inns of Court, and J. \\\ Clakk, 
B»nifitera-at'Ijaw* 2Js. 181)1, 

Kelke'8 Real Property Law. An E pi tome of 
Rpal Property Law, for tlie uae of Students* 
By W. H. HASTiNisii Kelke^ M.A., of 
Lincoln's Inn, Barrifiter^at-Law. Ciown 8vo. 
Price fls. cIotL 1892. 

SHEl.Fnni>'(J Real Property Statutes. IniduUing 
the Principal Statnteit r<^latin«T to IJ,mI Pro- 

rerty |.M)a3ed in the Hci^ia of King WiUiatu 
V. and Queen Victoria : with Notes ^^f ^i^ctdeA 
Caf+ea. 9th Edit, By Thomah J-J r^^soN, 
of Lineoln'e Inn, BiirriHter-at-LavJ nai^iited 
by H AUOLO B. Uomfah, of the Lm ' ^ ,Ttide, 
Barrister-ftt-T^iw* Rl. Svo. BOs^ t^^^ \h'2. 

Receivers- --A Tretaim m '^ ^^**^ 

Htid iVncliee aa to Ret'eireJu nj 
t he i oi 1 rt of Ch ancery* By ]\f V, 
Biirri>iter-at-'I^w. ^nl Kfh"firi(» n * 
20s. cloth. 
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"Revised Reports," The.— A Re- 

poMiiaiLrpn III tlin:^ Rep'/rti* of Caws iu the 
EngliHli Conrtti of llommvO] Law and lenity* 
froJiL tlie year 1762, ooattii)ig uueh casus and 
quarts of Ci**«i) m are consid^^red to be no longer 
of pructioal valne^ uiuh^r the general Etlitor- 
jihip of Sir FtttUKnif^ii PuLLocK, Bart. 
Vola, 1 to 11 now ready. The price for eaf;h 
Volnuio is 1/* b^ , cloth, net; nr IL 8af.» 
half brown culf» net, lS9l-a. 

Sale, Contractof,— Bkn-jamin's (J. p.) 

Treatise on the Law of Sale of Persoua] Pro- 
perty^ with u^le-ri-jo^e to the American 
bcciaions and the Kunch Code ami Ctvil 
Law. 4[h KiUi. K »val 8vo, 35s. 18H8. 
Searches. — Elpiuxsionk and Clark on 
t^amiv h eii. Coi i Uo n i ng a C(»neiso Treatise on 
the Law of Judgment s, Crown Dehta, Execn- 
tious. WilhSuppt* 8vo* 105* OtV, cloth. 1889, 
SiTi'pLKMbiNr to Ahove. Price 3j*. rtrf, 1S8&, 

Settled Land Acts.— Tbc Imw and 

Pmt:rit:e under the .^rtiled Uind Acts, 188^ 
to 18l>0* Witli the .statute?*, ami th« RuleJ 
and Fonni) i^ancd nnder the tSiittlt^d Land 
Act, 1882. By Ai diekv St. John CLEttKE 
b*A*, ol the M [dille Temple, Barrititer*at-Law. 
2nd Kdiu iSvo. Price K cloth, 181^, 

Settlements. — Williams' (J.) LecturLSi| 
on the l^w of Settlcoienta. 14ar, 1879, 

V'AtKtY'st [.L 8,) Treatise on Settlements npon ' 
Marriji|re ami other occasions. In 2 vola. 
ttoyaJ 8vo* 3^. 3^, cloth. 1887* 

Precedents of Settlements, by J, S* Vai/EY. 
15** rhith. 1888. 

Statutes. — CHiTTv'a Stittates of Prac- 
tical Urility. 4th Edit, By J. M* LelY, 
Bairiater-at-Ijaw* 6 voIh. Royal Svo. Magna 
Cliarta to 1880. 61. 6jf. net. 
The Interprt'tiUion of 8taiute»i. By f^ii' P* B. 
M A X W K L L. 2 u d Etl . 8 vo. H. 1 if. c 1 oih . 1 88^ 

Stock Exchangee.— MKLSHEiMfeia (H* 

1l.) and Oa UONKii {^.). TheLiiw andCujstoniiS, 
with an Appendix c^mtiiiidng the DIticial 
Kniesand llegulation:^. 3rd Edit* 7^.6^* 1891, 

Tithe Act, 1891, with Explanatory 
No tea, Hulea, and Forma, By A. T. 
THniNfj, Burriiiter-Ht-Law. ft*, cloth. 189L 

Title. — Hints as to Advising on Title. 
2nd Edit. By W* H. Govku, Baiti^ter-at. 
Law. 8vo. Pricis 8s. ctoth. 1892. 

Torts.— The Law of Torts* By J* F* 
Cl^^rk and W* H* B. Lini>sei.l, Elarristera- 
at Lhw* Royal 8vo. Price 26s. 1889. 

Trade Marit Cases*— An Ab^tmct uf 

Ue|>otted Cii*es ri kiting to Tratlc Marks be- 
tween the years 187G atnt 1892 inclusive, 
with the St+itnfeH and Rnlefj. By pTaurs 
A U8TIS s • (J A iri'ii KL t., Bfti r iater-a t- La w. Roval 
Svo. Price 25** cloth. 1893, 

Trusts." Lewis's (T,) Law of Trusts. 

A Pmeticid 'J>entJse on the Law of TinHta. 
By C* C* M. Dalk, *■>!* 0th Edit* Royal 
8vo. 42.*. cloth. 1892, 

The Tinst Investment A^^t, 1890, Tho Law 
Relatinj^ t-n th« hi vestment of Tnut Money, 
Bv J. ^- Vaizky. Pviee 9j* 1890, 

Wilis.— J ARM AN ^8 (T.)Tr«atiaeon Wills. 

r^it^luLii ± voW. lioya\ &vo. 3/, 10*, 

1893, 

[ajumas** ^-) Conevae Form 

'racticMl ISotes* lOth E^lit, 

K- %vn, pTifce ai** d*tHt 
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